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In the District Court of the United States, for the

District of Oregon.

In Equity No. E-9311.

LOUIE J. ANTONSEN,
Plaintiff,

vs.

C. C. HEDRICK, individually, and doing business under the

assumed name and style of Paper Excelsior & Pad Co.,

Defendant.

CITATION.

The President of the United States to C. C. Herick, individually,

and doing business under the assumed name and style of

Paper Excelsior & Pad Co., Defendents; Greeting:

YOU ARE HEREBY CITED to be and appear at a session

of the United States Circuit Court of Appeals for the 9th

Circuit, to be held at the City of San Francisco, in the State

of California within thirty (30) days from the date of this

citation, pursuant to this appeal taken and filed in the office of
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Clerk of the District Court of the United States for the Dis-

trict of Oregon, wherein Louie J. Antonsen is the Appellant,

and you are the Appellee, to show cause, if any there be, why

the decrease in said appeal mentioned should not be reversed

or corrected, and why speedy justice should not be done in that

behalf.

WITNESS The Hon. Judge Fee, Judge of the United States

District Court for the District of Oregon, this 14th day of De-

cember, 1935.

JAMES ALGER FEE
Judge.

Service of the within citation and receipt of copy thereof ad-

mitted this 14 day of Dec. 1935, together with copy of Petition

for Appeal, Assignment of Errors and Order Allowing Appeal.

C. O. FENLASON
Counsel for Defendant. [1*]

In the District Court of the United States for the

District of Oregon.

July Term, 1932.

BE IT REMEMBERED, That on the 17th day of August,

1932, there was duly filed in the District Court of the United

States for the District of Oregon, an Amended Bill of Com-

plaint which, omitting the verification, is in words and figures

as follows, to wit : [2]

[Title of Court and Cause.]

AMENDED BILL OF COMPLAINT.

By leave of court, plaintiff files his amended bill of complaint

and complains of the defendant and alleges:
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I.

Plaintiff is a citizen of the United States, having his resi-

dence at Seattle, King County, Washington; defendant C. C.

Hedrick is a citizen of the United States, residing at Portland,

Multnomah County, Oregon, and doing business under the

assumed name and style of Paper Excelsior & Pad Co.

II.

The jurisdiction of this court depends upon the fact that this

is a suit in equity based upon United States Letters Patent No.

1,731,967, dated October 15, 1929, relating to improvements in

shredding machines of the type adapted to manufacture paper

excelsior, and embodying a new mechanical process for manu-

facturing paper excelsior, and this suit is brought for infringe-

ment and threatened infringement of said letters Patent, and

is brought in equity because an injunction is necessary for the

protection of plaintiff's rights which will be irreparably injured

unless the infringing acts and threatened infringing acts of the

defendant are enjoined, and also because the plaintiff has no ade-

quate remedy at law. [3]

III.

Plaintiff avers that prior to August 30, 1926, he was the true,

first and sole inventor of the inventions described in the Letters

Patent mentioned in the last preceding paragraph, which inven-

tions were not known or used by others in the United States

before plaintiff's invention or discovery thereof , and not patented

or described in any printed publication in the United States

or in any foreign country before said invention or discovery

thereof, or more than two years prior to plaintiff's application

for Letters Patent of the United States, and no one of said

inventions described in said patent was in public use or on sale
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in the United States for more than two years before plaintiff's

application for said patent, nor ever abandoned, and no appli-

cation for Letters Patent upon any of said inventions had been

made by said Louie J. Antonsen, plaintiff herein, his repre-

sentatives or assigns, in any country foreign to the United

States on an application filed more than one year before his

application in this country and not abandoned.

IV.

On August 30, 1926, plaintiff duly made application for

Letters Patent of the United States for said inventions, and

thereafter, due proceedings being had, Letters Patent of the

United States bearing date October 15, 1929, and No. 1,731,967,

as aforesaid, were duly issued upon said application in due

conformity with law, granting to said Louie J. Antonsen, his

heirs and assigns, for the term of seventeen years from said

October 15, 1929, the exclusive right to use said new mechanical

process for manufacturing paper excelsior and the exclusive

right to make, use and vend said inventions throughout the

United States and territories thereof; and the plaintiff here

makes proffert of and brings into court [4] the original of said

Letters Patent, or duly authenticated copy thereof, and prays

that the same may be taken as a part of this amended bill of

complaint.

V.

The inventions embodied and described in said patent are of

great utility and value, and this plaintiff has been put to great

trouble and expense in and about said inventions for the pur-

pose of introducing the same into use and making the same

profitable to the plaintiff and useful to the public. Said inven-

tions have been and are of great profit and advantage to the

plaintiff and to the public, and the public has generally acknowl-
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edged and acquiesced in the rights of the plaintiff granted to

him by said patent, and plaintiff believes that he will continue

to receive large profits therefrom if further infringement by

said defendants and their confederates shall be prevented.

VI.

Said defendant, well knowing the premises and the rights

secured to the plaintiff herein as aforesaid, without license or

permission and in violation and infringement of plaintiff's

rights under said Letters Patent No. 1,731,967, and contriving

to injure the plaintiff and to deprive the plaintiff of the bene-

fits and advantages which might and otherwise would accrue unto

plaintiff from said invention, after the issuing of the Letters

Patent as aforesaid, and before the commencement of this suit,

did unlawfully and wrongfully make and use in the District of

Oregon and elsewhere in the United States, and is now making

and using and is threatening to make and use in said district

excelsior machines containing, embodying and employing the in-

vention of said Letters Patent No. 1,731,967, and is using [5]

the method of manufacturing paper excelsior which consists of

tearing sheets of paper stock into narrow strips, separating said

strips and piling them in haphazard fashion, which method was

invented by plaintiff herein and is embodied in said Letters

Patent.

VII.

Plaintiff has given due and legal notice to the defendant of

said Letters Patent and of the infringement herein com-

plained of.

VIII.

The said defendant has derived and received and will derive

and receive from the aforesaid infringements large gains, profits
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and advantages, but to what amount plaintiff is not informed

and cannot set forth; and plaintiff, by reason of the aforesaid

infringements, has been and will be deprived of and prevented

from receiving, if such infringements are not restrained by this

court, all gains and profits to which plaintiff is lawfully entitled

and which plaintiff would have derived and received and would

be now deriving and receiving but for the aforesaid infringe-

ments ; and by reason of the aforesaid infringements, the plain-

tiff is irreparably injured and has sustained loss and damage

thereby, and, unless the aforesaid infringements are restrained

by an order and writ of injunction issuing out of this court,

further irreparable loss, injury and damage will be caused to

the plaintiff.

IX.

Plaintiff further shows to this honorable court that patent

No. 1,731,967 has been heretofore adjudged and found valid and

infringed by devices and constructions substantially similar and

in all respects equivalent to the devices and constructions which

defendant herein has made and used as hereinbefore com- [6]

plained of, and said patent has been found infringed by the

use of the new mechanical process for manufacturing paper

excelsior as described in plaintiff's said patent; and in partic-

ular plaintiff shows to the court that said patent has been ad-

judicated in the suit of plaintiff herein, Louie J. Antonsen,

against Joseph Scherman, in the United States District Court

for the Northern District of California, Southern Division, and

was there found valid and infringed by a machine and apparatus

similar in all essential respects to the defendant's machine here-

in complained of; and subsequent to said adjudication, in a suit

brought by plaintiff herein against the Winter Paper Stock

Company, an Ohio corporation, in the United States District
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Court for the Northern District of Ohio, Eastern Division, by

a construction similar in all essential respects to the defendant's

machine herein complained of, and by using the method for

manufacturing paper excelsior described in plaintiff's patent,

and said patent was found valid and infringed by the use of

said defendant's machine and by the use of said method; and

plaintiff is ready to produce, as this Honorable Court may
direct, authenticated copies of said decrees and of the opinions

of these courts respectively accompanying the same, and proof

of the construction and devices found infringing.

X.

Plaintiff is informed and believes, and therefore avers, that

said defendant is prepared and ready to continue such infringe-

ment, and has declared his intention of so doing, and unless

he is restrained from so doing this plaintiff will suffer irrepar-

able damage and injury from such unlawful acts. [7]

WHEREFORE, plaintiff prays for a decree

:

1. Adjudging that plaintiff's aforesaid Letters Patent, No.

1,731,967, dated October 15, 1929, are good and valid and are

owned by plaintiff and have been infringed by the defendant,

C. C. Hedrick.

2. That defendant, his attorneys, servants, agents, workmen

and employes, and each of them, may be perpetually enjoined

and restrained by a writ of injunction issued out of and under

the seal of this Honorable Court from directly or indirectly

manufacturing, using, and/or selling, and/or causing to be manu-

factured, used, and/or sold, and/or threatening to manufacture,

and/or use or sell, machines or devices made in accordance with

the inventions covered by said Letters Patent, and from using

the method or mechanical process of manufacturing paper ex-
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celsior described in said patent, and from in any wise infringing

said Letters Patent, and/or contributing to the infringement of

said Letters Patent by others, and/or conspiring with others

to so infringe said Letters Patent in any way whatsoever;

3. That a preliminary injunction may be granted to the

plaintiff against the defendant to the same purport, tenor and

effect as hereinbefore prayed for in regard to said perpetual

injunction;

4. That the defendant be ordered and decreed to deliver to

the plaintiff all paper excelsior made according to the mechan-

ical process described in plaintiff's said patent, or that such

paper excelsior be destroyed, or that the same be impounded

by this Honorable Court for such disposition as to the Court

may seem just and proper;

5. That the defendant be decreed to account to the plaintiff

for all the gains, profits and advantages realized by [8] said

defendant from his infringement and unlawful use and practice

of the inventions patented in and by said Letters Patent, and

in addition to said gains, profits and advantages to be so ac-

counted for, the damages sustained by the plaintiff as a result

of said infringement;

6. That a writ of subpoena ad respondendum may issue forth-

with out of and under the seal of the Honorable Court directed

to said defendant, requiring him by a day certain and under

a certain penalty, to appear and make full, true and perfect

answer (an answer under oath being hereby expressly waived)

to the amended bill of complaint here and to stand to, perform

and abide by such further order, direction and decree as may
be made against him;

7. That the defendant may be decreed to pay the costs, charges

and disbursements of this suit

;
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8. That the plaintiff may have such other and further relief

in the premises as the equity of the case may require and as to

the court may seem meet and just.

LOUIE J. ANTONSEN
Plaintiff.

J. P. WINTER
NORMAL KUYDENDALL,
Solicitors and Counsel for Plaintiff.

[Endorsed] : Filed August 17, 1932. [9]

AND AFTERWARDS, to wit, on the 25th day of November,

1932, there was duly filed in said Court an Answer to Amended

Bill of Complaint, which, omitting verification and exhibit

attached thereto is in words and figures as follows, to wit: [10]

[Title of Court and Cause.]

ANSWER.

Comes now the defendant above named, C. C. Hedrick, an

individual doing business under the assumed name and style of

Paper Excelsior & Pad Co., and for his answer to the amended

Bill of Complaint on file herein, admits, denies and alleges as

follows

:

I.

Admits the allegations contained in Paragraph I thereof.

II.

Answering the allegations contained in Paragraph II of said

Bill, admits that the jurisdiction of this Court depends upon

the fact that this is a suit in equity based upon United States

Letters Patent No. 1,731,967, dated October 15, 1929, which

said patent relates to a paper excelsior machine; admits that

this suit is brought for an alleged infringement and threatened
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infringement of said Letters Patent, and save as just admitted,

defendant denies each and every allegation in said paragraph

contained and the whole thereof.

III.

Answering the allegations contained in Paragraph III of said

amended Bill, defendant denies each and every allegation therein

contained and the whole thereof.

IV.

Answering the allegations contained in Paragraph IV of

said [11] Amended Bill, defendant admits that on August 30,

1926, plaintiff made application for Letters Patent of the

United States relative to a paper excelsior machine and that

Letters Patent of the United States bearing date of October

15, 1929 and No. 1,731,967 were issued to said plaintiff Louie J.

Antonsen, and save as just admitted, defendant denies each and

every other allegation of fact in said paragraph contained and

the whole thereof.

V.

Answering the allegations contained in Paragraph V of said

Amended Bill, defendant denies each and every allegation there-

in contained and the whole thereof.

VI.

Answering the allegations contained in Paragraph VI of said

Amended Bill, defendant admits that he has, now is, and expects

to continue to use in certain portions of the district of Oregon

a paper excelsior machine for the purpose of manufacturing

paper excelsior, which machine manufactures the same by sever-

ing or tearing sheets of paper into relatively narrow strips and

separating said strips more or less and piling them in a hap-

hazard fashion; admits that he has, does and will continue to
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operate said excelsior machine without license or permission of

plaintiff herein, and save as just admitted, defendant, denies

each and every allegation contained in said paragraph and the

whole thereof.

VII.

Answering the allegations contained in Paragraph VII of

said Amended Bill, defendant admits that plaintiff has notified

him that his (defendant's) said paper excelsior machine in-

fringes upon the aforesaid Letters Patent and save as just ad-

mitted, defendant denies each and every allegation contained

in said Paragraph VII and the whole thereof.

VIII.

Answering the allegations contained in Paragraph VIII of

said [12] Amended Bill, defendant denies each and every allega-

tion therein set forth and the whole thereof.

IX.

Answering the allegations contained in Paragraph IX, de-

fendant admits that said patent was adjudicated in that certain

suit in the United States District Court for the Northern

District of California, Southern Division, wherein Louie J.

Antonsen (plaintiff herein) was plaintiff and Joseph Scherman

was defendant, and said patent was also litigated in that certain

cause in the United States District Court for the Northern

District of Ohio, Eastern Division, wherein plaintiff herein was

plaintiff therein and the Winter Paper Stock Company, an Ohio

corporation, was defendant; further admits plaintiff is ready

to produce, as this Honorable Court may direct, authenticated

copies of said decrees and of the opinions of the mentioned

Courts respectively ' accompanying the same. And as to each

and all allegations in said paragraph contained other than those
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specifically hereinbefore admitted, defendant denies the same and

the whole thereof.

X.

Answering the allegations contained in Paragraph X of said

amended Bill, defendant admits that he expects to and will

continue to operate his said paper excelsior machine unless re-

strained by order of this Honorable Court, and save as just

admitted, defendant denies each and every allegation in said

paragraph contained and the whole thereof.

AND FOE A FURTHER DEFENSE to said Amended Bill

of Complaint, your defendant respectfully alleges and shows

as follows:

I.

That Louie J. Antonsen, plaintiff herein, was not the original

and first inventor or discoverer of any material and substantial

part of the thing patented as shown by said Patent 1,731,967,

and/or [13] of the paper excelsior machine now used and in-

tended to be used hereafter by defendant, which said paper

excelsior machine is the machine referred to by plaintiff in his

said Amended Bill of Complaint in Paragraph VI thereof.

II.

That in truth and in fact, Claude C. Rafter of Seattle, Wash-

ington was and is the original and first inventor of any material

and substantial part of the machine disclosed or any material

part of the machine and operation thereof purportedly patented

by said Patent N. 1,731,967 and/or of the said machine now used

and to be used by defendant. That said Claude C. Rafter did

conceive and invent said machine on or about the 15th day of

March, 1923 and made first drawings of said invention on or

about the 1st day of April, 1923 and at about said date made
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the first written description of said invention and on about

the 20th day of March, 1923 first explained the invention to

others, and about the 1st day of September, 1923 first embodied

his invention in a full-sized machine and reduced the same to

successful practice and operation, all of which occurred in the

City of Seattle, County of King, State of Washington, and

that said machine so invented, as well as additional machines

of like kind and character, one of which is the machine owned

and operated by defendant herein, have been continuously and

successfully operated from on or about the 1st day of Sep-

tember, 1923 until the date hereof; that said Rafter made appli-

cation for Letters Patent of the United States on said machine,

which application was filed in the United States Patent office

on January 21, 1924 under serial No. 687,488, which said appli-

cation for Letters Patent has heretofore been abandoned and

now is public property. That said Claude C. Rafter now resides

in the City of Seattle, State of Washington, his particular

address being 1402 West 62nd. That other witnesses having

knowledge of said invention at said time and the facts detailed

herein are T. E. Henderson, 2407 E. Jefferson Street, Seattle,

Washington, [14] Claude E. Rafter, sone of said C. C. Rafter,

, Seattle, Washington, E. G. Foster, ,

Seattle, Washington, and C. A. Wheeler, now residing at 781

Taggert Street, Portland, Oregon. That said paper excelsior

machine used and operated by defendant, being the machine

referred to in Paragraph VI of plaintiff's said Amended Bill,

is a machine invented as aforesaid by said Rafter and by him

built and by said Rafter sold to said C. A. Wheeler on or

about February 15, 1924, which said machine was brought to

the City of Portland, Oregon on or about the 11th day o£

July, 1924 and has been used in said city practically continu-
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ously from said date, defendant acquiring ownership therein

on or about the 19th day of March, 1929, and said machine

has been operated by hiim continuously ever since and in its

original form and construction, which said machine is mechan-

ically identical with machine first constructed by said Eafter

in 1923 as aforesaid. That said paper excelsior machine first

conceived and invented by Rafter as aforesaid, as well as de-

fendant's said paper excelsior machine constructed pursuant to

said invention always made a feather edge excelsior, the paper

being torn rather than cleanly cut and the strips separated and

by said machine piled in a haphazard manner.

AND FOR A SECOND FURTHER ANSWER AND DE-
FENSE, defendant respectfully alleges and shows:

I.

That the plaintiff herein, alleged inventor, surreptitiously

and/or unjustly obtained said patent No. 1,731,967, for that

which was in fact invented by another, to-wit: C. C. Rafter of

Seattle, Washington, who was using reasonable diligence in

adopting and perfecting the same.

II.

Defendant adopts and re-alleges each and every allegation set

forth in Paragraph II of his first further separate answer

and [15] defense herein above stated as fully and as completely

as though each and all of said allegations were hereat set forth

haec verba.

III.

That plaintiff herein some time during the latter part of the

year of 1923 or early in the year of 1924, the exact time being

unknown to defendant, learned of the said excelsior machine
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invented by said Rafter as aforesaid, one or a plurality of said

machines at said time (year 1923 and 1924) being operated by

said C. C. Rafter in the City of Seattle, State of Washington,

said Rafter operating under the assumed name of Sunset Paper

Excelsior Company with its place of business at about 6209

Fourteenth Ave. N. W. in the aforesaid city and inspected

and examined said machine and the method of operation and

the product produced, to-wit : feather edged paper excelsior piled

in a haphazard manner ; and had explained to him by said Rafter

the details of said machine, its functions and the resultant

product. That after gaining such knowledge and information as

aforesaid, said plaintiff did purchase from C. C. Rafter his

paper excelsior manufacturing business as aforesaid in the City

of Seattle, Washington, and his equipment thereunto apper-

taining, including one of said paper excelsior machines, said

machine having been invented and caused to be built by said

Rafter, all as aforesaid, and being identical with the machine

now owned and operated by defendant herein, being the ma-

chine mentioned in said Paragraph VI of plaintiff's Amended

Bill of Complaint. That said Antonsen did not file application

for the said Letters Patent until August 30, 1926 and he did

intentionally and surreptitiously in his petition for said Letters

Patent set forth, describe and claim the invention of said

Rafter, well knowing that the machine claimed by him in his

patent had been invented by said Rafter and that said plaintiff

herein and in truth and in fact pirated all his ideas and con-

ception from said Rafter, personally conceived of and invented

nothing original but fraudulently and intentionally represented

by his said application [16] to have invented the paper excelsior

machine as set forth in said application.
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AND AS A THIRD FURTHER SEPARATE ANSWER
AND DEFENSE, defendant respectfully alleges and shows

:

I.

That the invention claimed by said plaintiff herein by virtue

of United States Letters Patent No. 1,731,967 was described in

a printed publication prior to plaintiff's supposed invention or

discovery thereof and long prior to his application for said

Letters Patent. That said description and publication was made

in the Seattle Daily Times, a newspaper then, continuously

since then and now existing and being in the City of Seattle,

State of Washington, and was so published and described in

the Magazine Section of said paper in its issue of March 29,

1925 and that at the time of publication aforesaid, said news-

paper had a great and extensive circulation, the exact circula-

tion being to defendant unknown, but defendant is informed,

believes and alleges that the circulation of said paper at said

time was far in excess of 10,000 copies of general circulation

and circulated intensively in the State of Washington and

more or less generally through the United States and else-

where. That said publication described said machine, its func-

tion, the product by it produced and how produced and con-

tained pictures of said machine showing generally its construc-

tion, manner of operation and nature of its product and from

the contents of said publication and the pictures thereof, one

reasonably skilled in the art could from the information there

given construct said paper excelsior machine and that said

publication was made with the consent and knowledge of said

L. J. Antonsen who was then and there in charge of the plant,

operating said machine in said article described and pictured

and then and there had knowledge that said article set forth

that C. C. Rafter was the inventor thereof, and knowingly
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permitted the same to be published, [17] acquiesced therein and

thereto.

AND FOR A FOURTH FURTHER SEPARATE AN-

SWER AND DEFENSE, defendant alleges and shows:

I.

That the alleged invention of plaintiff herein as disclosed in

United States Letters Patent No. 1,731,967 and the paper

excelsior machine heretofore, now and to be used by defendant,

being the paper excelsior machine referred to in Paragraph

VI of plaintiff's said Amended Bill of Complaint, has been in

public use and/or on sale in this country for more than two

years preceding plaintiff's application for the aforesaid Letters

Patent, and the same has been abandoned to the public.

II.

Defendant adopts each and every allegation set forth in Para-

graph II of his First further separate answer and defense here-

in as fully and completely as though each and all of said allega-

tions therein were set forth herein hereat haec verba.

III.

That the machine used by defendant, being the machine re-

ferred to as infringing plaintiff's said United States Letters

Patent, was sold by said C. C. Rafter in the City of Seattle,

Washington to C. A. Wheeler, now of the City of Portland,

Oregon, on or about February 15, 1924 and said machine has

been publicly used ever since. The address of said Rafter is

1402 West 62nd, and the address of said Wheeler is 781 Taggert

Street, Portland, Oregon. That an identical machine was pub-

licly used in the City of Seattle, State of Washington by said

C. C. Rafter from on about September of 1923 and was operated
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by said Rafter, doing business under the assumed name of

Sunset Paper Excelsior Company, with its place in the afore-

said city at about 6209 Fourteenth Ave., Seattle, Washington.

That paper excelsior manufactured by said machine was [18]

sold to Wm. Rainwater, 1327 Rainier Ave., Seattle, Washington

by said Rafter, doing business as aforesaid, in May of 1924 and

subsequent thereto; and it was sold to Schwabacher Bros. &

Co., Inc., of Seattle, Washington in the year 1924 and as de-

fendant is informed, believes and therefore alleges, prior to

the 30th day of August of said year ; and it was sold to National

Grocery Co. of Seattle, Washington, prior to the 30th day of

August, 1924 and it was sold as early as the latter part of

1923 to G. H. Thompson, Inc., of Seattle, Washington, now

operating as the Candy House of Seattle, Washington, and it

was also sold during the year of 1924, and as defendant is

informed, and believes and therefore alleges prior to August

30th of said year to Seattle Hardware Company of Seattle,

Washington, and that each and all of the above named users

used said product more or less extensively subsequent to the

initial purchase thereof as hereinbefore set forth, continuously

thereafter and that said product was manufactured by said

paper excelsior machine invented by Rafter, as aforesaid; that

on or about the 1st day of June, 1924 and long prior to the

30th day of August, 1924, said C. C. Rafter of Seattle, Wash-

ington, inventor of said paper excelsior machine then and there

operating under the name of Sunset Paper Excelsior Com-
pany, with its place of business at 6209 Fourteenth Ave., N. W.
in said city, sold said business to plaintiff herein who pur-

chased of said Rafter said business and the purchase thereof

included one of said paper excelsior machines invented by

Rafter, said machine being identical with the machine now
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operated by defendant, which is by plaintiff claimed to infringe

his said United States Letters Patent. That said Rafter from

the date he embodied his said invention in a full-sized machine

and successfully operated the same, being on or about and

not later than the 15th day of November, 1923, offered the

same for sale in this country to the members of the public

thereof and had the same in public use ; that in addition to the

sales hereinbefore specifi- [19] cally described, said Rafter be-

tween February, 1924 and July of 1926 built and sold six addi-

tional of said machines for use in the following cities, to-wit:

San Francisco and Los Angeles in California; Chicago, Illinois;

Boston, Mass.; Kansas City, Missouri; and Detroit, Michigan.

That said Rafter has knowledge and information concerning

said sales. That the machine purchased for use in San Fran-

cisco was purchased by one John C. Calhoun, whose present

address to this defendant is unknown, the date of purchase

being on or about March 15, 1924, and that T. E. Henderson

was a partner of said Calhoun and the address of said Hender-

son is 2407 E. Jefferson Street, Seattle, Washington, and he

has knowledge of that transaction. That as respects the machine

purchased for use in Boston, Mass., the same was purchased

on contract on March 17, 1924 by E. G. Foster, who presently

lives in Seattle, Washington, his more accurate address being

to this defendant presently unknown, but said Foster is known

to plaintiff herein. That said Foster re-sold said machine to

Louie J. Antonsen, plaintiff herein, in the City of Seattle, Wash-

ington, in the year 1924, the exact date being to plaintiff un-

known. That as respects the sales of said machines in the other

cities, defendant has no more particular information than here-

inbefore set forth.
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AND FOR A FIFTH FURTHER SEPARATE ANSWER
AND DEFENSE, and by way of counter claim and cross bill

against said plaintiff, defendant alleges:

I.

Adopts and re-alleges each and every separate and unrepeated

allegation set forth in his First, Second, Third and Fourth

Further Answers and Defenses hereinbefore stated as fully and

completely as though set forth herein hereat haec verba. [20]

II.

That as hereinbefore set forth by said adopted allegations,

said C. C. Rafter sold to said C. A. Wheeler, who did purchase

of said Rafter on or about February 15, 1924, one of said paper

excelsior machines so invented by said Rafter under and by

virtue of an agreement, of which Exhibit "A" attached hereto

and specifically made part and parcel hereof as though set forth

in full herein haec verba is a true and correct copy; that said

Wheeler installed and operated said machine in the City of

Portland, Oregon and thereafter and on or about the 19th day

of March, 1929, defendant herein and his sister Hattie M.

Hedrick purchased of said Wheeler who did sell to said parties

said machine and all his right, title and interest secured by

said Wheeler under and pursuant to the terms of the aforesaid

agreement, Exhibit "A" being a true and correct copy thereof;

that thereafter defendant and his said sister as copartners

operated said machine in the City of Portland, Oregon pursuant

to the rights so secured by them until the 30th day of March,

1931, at which time the sister of defendant herein died and

shortly thereafter defendant herein duly and regularly pur-

chased all her right, title and interest and ever since said time

has been and now is operating said machine and making paper
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excelsior and vending the same in accordance and pursuant to

the aforesaid agreement and doing business as a sole trader under

the name and style of Paper Excelsior and Pad Co.

III.

That prior to, at, and continuously since the purchase by

said plaintiff herein of the paper excelsior business of said

Claude C. Rafter in the City of Seattle, Washington, which

said purchase was made as herein set forth by the adopted

allegations on or about the 1st day of June, 1924, plaintiff had

full knowledge of the said ownership and rights of said Wheeler

and of defendant herein, and [21] defendant is informed and

believes and therefore alleges that at the time the said plaintiff

made his aforesaid purchase of and from said Rafter, he speci-

fically agreed and contracted not to operate said machine or

vend or sell the products thereof in territory acquired by de-

fendant in the manner and way aforesaid, which said covenant

was required by vendor Rafter for the use and benefit of the

owners of the rights acquired under the contract, of which

Exhibit "A" is a true copy thereof and that such restriction

was a condition of the sale made by said Rafter to plaintiff

herein and part consideration therefor.

IV.

That notwithstanding, plaintiff did vend and sell said paper

excelsior in the territory described in said Exhibit "A" and

that plaintiff, well and truly knowing each and all of the facts

hereinbefore set forth, did intentionally and maliciously, for the

purpose of harming, injuring and destroying the business of

defendant, vend and sell said products within the territory afore-

said, and did advertise, publish and declare with like purpose

and intentionally and maliciously that defendant herein had no
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right to operate his said machine and vend the products thereof

and did so notify and advise customers of defendant, both actual

and potential and did declare and threaten that he would sue

the defendant herein and his said customers either in law or

equity for violations of his aforesaid Letters Patent, all of

which was done maliciously and for the purpose and with the

intention of harming and destroying defendant's business, which

in large measure it has done.

V.

That the acts aforesaid of the plaintiff greatly injured de-

fendant in his said business and that customers and prospective

customers of defendant were deterred from buying his product

and patronizing his business in fear that they would be sued

and subjected to expense and [22] annoyance and said acts and

conduct hampered and harassed and curtailed the business of

the defendant and required large portions of his time in order

to attempt to quiet said accusations so circulated by plaintiff,

and that defendant has been actually damaged by the acts and

conduct of said plaintiff in his said business in the amount of

$5,000.00; and that the acts of the plaintiff have been so fla-

grant^, intentional and malicious that defendant ought to be

awarded punitive damages in an amount of not less than

$10,000.00 and that plaintiff has threatened to and will continue

to make such threats to the customers of defendant and to the

trade at large and to defendant and will continue to harrass

and annoy the defendant and obstruct and interfere with his

said business unless restrained by order of this Honorable

Court.

WHEKEFORE, defendant having fully replied to the said

amended Bill of Complaint of plaintiff prays for a decree as

follows

:
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(1) For a decree dismissing with prejudice the suit of the

plaintiff herein and decreeing void the aforesaid Letters Patent.

(2) For judgment against the plaintiff in the sum of

$5,000.00 and the further sum of $10,000.00 as punitive damages.

(3) That an injunction be granted to the defendant against

the plaintiff herein enjoining and restraining said plaintiff, his

agents, servants, employees or any one claiming by, through or

under him or associated with him from orally, in writing or

otherwise, declaring, publishing, and/or intimating that defend-

ant has no lawful right to operate his aforesaid paper excelsior

machine or vend the product thereof and/or threatening defend-

ant with legal prosecution or suits or actions if he operates said

paper excelsior machine and sells the products thereof, and/or

threatening the customers of the defendant, actual or potential,

or any members of the public, with prosecution if they or either

of them should deal with or purchase of the defendant herein

said paper excelsior;

(4) That defendant have judgment against the plaintiff for

his costs and disbursements herein.

(5) That generally defendant have such other, further

and/or [23] different relief as to this court may seem under the

circumstances of this case meet, equitable and just.

(Signed) C. C. HEDRICK
Defendant.

(Signed) C. O. FENLASON
Solicitor and Counsel for Defendant.

[Endorsed] : Filed November 25, 1932. [24]

AND AFTERWARDS, to wit, on the 8th day of December,

1932, there was duly filed in said Court, a Reply, which omitting

verification, is in words and figures as follows, to wit : [25]
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[Title of Court and Cause.]

REPLY.

COMES NOW plaintiff and for his reply to the counter-

claim set up by the defendant in his answer states as follows:

I.

Specifically denies each and every allegation contained in

paragraph I of defendant's first further defense.

II.

Replying to paragraph II, plaintiff denies that Claude C.

Rafter was the original or first inventor of the machine or any

part thereof described in or covered by patent #1,731,967, and

denies that said Claude C. Rafter was the inventor of the

machine now used or operated by the defendant herein. Admits

that on or about March 15, 1923, Claude C. Rafter did attempt

to invent a machine for the purpose of making cut paper excel-

sior, and made drawings of said machine and built a machine

for said purpose, and did manufacture cut paper excelsior in

the city of Seattle, Washington, but specifically denies that the

machine so built by said Rafter and/or any machine or ma-

chines of like character have been either continuously or suc-

cessfully operated as alleged in said paragraph II or at all.

Admits that Rafter made application for Letters Patent of the

United States on a machine for manufacturing cut paper ex-

cel- [26] sior and that said application was made in January

1924. On information and belief plaintiff denies that said appli-

cation has been abandoned and denies that said application

either described or covered the invention embodied in plaintiff's

patent #1,731,967. Denies that the paper excelsior machine used

and/or operated by defendant, being the machine referred to

in paragraph VI of plaintiff's amended bill, is a machine in-
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vented by Rafter or is a machine built by him, and denies that

said machine now is in its original form and/or construction,

and in this connection alleges that the machine now used and

operated by defendant has been mechanically changed in a

manner so as to manufacture torn paper excelsior instead of

cut paper excelsior, and has been so changed as to now embody

plaintiff's said invention. Plaintiff specifically denies that the

paper excelsior manufacturing machine claimed to have been in-

vented by said Rafter made torn paper excelsior or paper ex-

celsior with a feather-edge, and denies that the machine now

used by defendant made either torn paper excelsior or paper

excelsior with a feather-edge until after the defendant had

mchanically changed said machine so as to embody plaintiff's

invention.

III.

Plaintiff specifically denies each and every allegation con-

tained in paragraph I of defendant's SECOND further answer

and defense.

IV.

Replying to paragraph III of said second further answer

and defense, plaintiff specifically denies each and every allega-

tion therein contained, excepting that plaintiff admits that he

purchased from Claude C. Rafter his paper excelsior manu-

facturing business in Seattle, Washington, including certain

equipment, and [27] including a paper excelsior machine which

had been built by said Rafter, but alleges that said machine so

purchased from said Rafter did not make and was not adapted

to make torn paper excelsior, but did make and was only adapted

to make cut paper excelsior, and that said machine was not in

any way the mechanical equivalent of the machine invented by

plaintiff and embodied in plaintiff's patent. Admits that plain-
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tiff filed his application for Letters Patent on August 30, 1926,

but specifically denies that in his said application or petition

for Letters Patent plaintiff set forth or described or claimed any

invention made by said Rafter, and plaintiff specifically denies

that in his application for patent he set forth or described or

claimed any invention or any machine invented by said Rafter.

Plaintiff specifically denies that the machine covered by his

patent had been invented by said Rafter or any other person.

Plaintiff specifically denies that he obtained any idea or con-

ception from said Rafter of the machine invented by plaintiff,

and alleges that plaintiff is the sole and original inventor of

the machine embodied in his patent and of the method of manu-

facturing torn paper excelsior as set forth in his patent.

V.

Replying to paragraph I of defendant's THIRD separate

answer and defense, plaintiff admits that the Seattle Daily

Times is a newspaper published in the City of Seattle, Wash-

ington, and was so published in March 1925; admits that said

newspaper has an extensive circulation. Denies that the inven-

tion embodied m plaintiff's patent, at issue in this cause, was

described in any issue of said Seattle Times, and excepting as

herein admitted plaintiff specifically denies each and every alle-

gation contained in said paragraph I. [28]

VI.

Denies each and every allegation contained in paragraph I

of plaintiff's FOURTH separate answer and defense.

VII.

Replying to paragraph II, upon information and belief plain-

tiff admits that said Claude C. Rafter sold a machine to C. A.

Wheeler of Portland, Oregon; admits that a like machine was
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used by said Claude C. Rafter in Seattle, Washington, from

about September 1923, was operated by said Rafter doing

business under the assumed name of Sunset Paper Excelsior

Company with its place of business at 6209-14th Avenue, Se-

attle, Washington; admits that plaintiff purchased from said

Claude C. Rafter the paper excelsior business of said Rafter,

including a paper excelsior machine built by said Rafter. Spe-

cifically denies that said machine is identical with the machine

now operated by the defendant, and alleges the fact to be that

said machine is mechanically different from the machine covered

by plaintiff's patent. Admits that said Rafter offered the excel-

sior machine built by him for sale to the public. Excepting

as admitted in this paragraph, plaintiff alleges that he has

not sufficient information or knowledge to form a belief as to

any other allegation in said paragraph III, and therefore ex-

cepting as admitted specifically denies each and every allega-

tion of said paragraph III.

VIII.

Upon information and belief plaintiff admits the allegations

contained in paragraph II of defendant's FIFTH separate

answer and counter-claim, except that this plaintiff specifically

denies that the machine now used by defendant in making paper

excelsior is mechanically the same as when built by said Claude

C. Rafter, and in this connection alleges that since plaintiff's

in- [29] vention embodied in plaintiff's patent, said machine

has been mechanically changed so as to manufacture torn paper

excelsior in place of cut paper excelsior; that when said ma-

chine was first built it was not adapted to make torn paper

excelsior but did make cut paper excelsior, and said machine as

now used and operated by defendant is mechanically different

from the machine which was built by said Rafter.
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IX.

Replying to paragraph III thereof, plaintiff admits that he

had knowledge that said Wheeler had purchased a paper ex-

celsior machine adapted solely to the manufacture of cut paper

excelsior from said Rafter, with the understanding that said

Wheeler should have the exclusive right to sell cut paper ex-

celsior manufactured by said machine in Portland and vicinity.

Plaintiff admits that at the time he acquired said machine from

Rafter he agreed not to sell any of the cut paper excelsior made

by said machine in territory outside of Seattle and vicinity;

however, said agreement not to sell cut paper excelsior outside

of Seattle and vicinity was made relying upon the representa-

tion of said Rafter that he had pending in Washington an appli-

cation for a valid patent upon the machine so purchased by

plaintiff and that he would secure a valid patent upon said

machine, but said Rafter never secured any patent upon said

machine. Plaintiff specifically denies that he has ever sold any

cut paper excelsior manufactured by said machine or otherwise

in Oregon. Excepting as admitted herein, plaintiff specifically

denies each and every allegation contained in said paragraph III.

X.

Replying to paragraph IV, plaintiff admits that he informed

the defendant that defendant was infringing plaintiff's [30]

patent by using and operating his machine and by making and

selling torn paper excelsior which defendant did make according

to the method described in plaintiff's patent in issue. Plaintiff

also admits that his salesman in Portland, Oregon, informed

the public and certain purchasers of the paper excelsior that

plaintiff had a valid patent covering the machine therein de-

scribed and covering the method of making paper excelsior

by tearing the same into narrow strips and separating and pil-
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ing them in haphazard fashion. Otherwise this plaintiff denies

each and every allegation contained in said paragraph IV.

XL
Plaintiff denies each and every allegation contained in para-

graph V of said counter-claim.

WHEREFORE, plaintiff denies that defendant is entitled

to the relief prayed for in his answer, and prays that this plain-

tiff may have the relief prayed for in his complaint, with costs

and disbursements.

LOUIE J. ANTONSEN
Plaintiff.

J. P. WINTER
NORMAL KUYKENDALL
Solicitors and Counsel for Plaintiff.

[Endorsed] : Piled December 3, 1932. [31]

AND to wit, on the 9th day of May, 1936, there was duly filed

in said Court, nunc pro tunc as of and for April 29, 1935, an

Opinion, in words and figures as follows, to wit : [32]

[Title of Court and Cause.]

OPINION.

JAMES ALGER FEE, District Judge:

Plaintiff is the owner of Patent No. 1,731,967. The appli-

cation for this patent was filed on August 30, 1926, and patent

was granted to plaintiff on October 15, 1929. The patent covers

improvements in machines for manufacturing paper excelsior,

and also a process to make paper excelsior by tearing it.

This suit is based upon machine claims 1 and 2 and upon

process claim 7. The patent was upheld as valid by the District
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Court of California in the case of Antonsen vs. Jos. Scherman,

and was upheld by the District Court for the Northern District

of Ohio, Eastern Division, in the case of Antonsen and American

Excelsior Co. vs. Winter Paper Stock Company. In the Cali-

fornia case the United States Court held claims 1, 2 and 7

valid, and the Ohio Court held machine claim 2 and 7 and

other machine claims valid. In these cases the defense of

anticipation by prior use was not pleaded and, therefore, the

holdings of the courts in those cases cannot assist this court

in determining that question.

The principal issue in this case under the pleadings, is, has

the defense of lack of novelty been established by that degree

of proof required by law. [33]

Antonsen has been issued a patent by disclosure of the essen-

tial features made by him in the United States, February 1925.

This grant carries with it a strong presumption of validity.

In view of the fact that paper excelsior is a present commer-

cial necessity and of the fact that patentability of the device

has been decided favorably by two other federal courts, there

seems to be little ground for contention as to those features.

But the chief defense in this case, is lack of novelty, which

has never been previously litigated, in respect to this particular

process or machine. The burden of proof to establish lack of

novelty lies upon the defendant and in the ordinary instance he

is required by many courts to establish this issue by evidence

beyond a reasonable doubt.

However, the rule as to weight of the requisite evidence is

somewhat relaxed where anticipation is probable, Lee vs. Upson

& Hart Co. 43 Fed. 670 ; Walker on Patents par. 116 n. 96 and

where the evidence of prior attainment of the result consists

not only of oral testimony but of documents and things which
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tend to establish this conclusion. See Barbed Wire Patent 143

IT. S. 284; Deering vs. Harvester Works 155 U. S. 300; Walker

on Patents par. 116 n. 101. This rule is applicable to the case

at oar.

There has been exhibited a machine made originally by one,

Rafter, sometime in 1923 which produces a paper excelsior of

the same quality as that manufactured by defendant. This is the

alleged infringing device. It has been in continuous operation

ever since it was sold by Rafter in 1924. The presumption is

that the defendant's machine operates now as it did when orig-

inally constructed. If so, lack of novelty, in the Antonsen de-

vice is established because the testimony is clear that he did

not build a paper tearing machine until after he had pur-

chased Rafter's original outfit and until after defendant's ma-

chane had been sold by Rafter to defendant's predecessor in

interest. It is contended that this presump- [34] tion has been

rebutted by the physical condition of the defendant's machine.

The Hederick machine shows that the disks are not all in

facial contact and it is claimed that the changes from the orig-

inal machine have been introduced after the discovery by Anton-

sen. This is, of course, a possibility but the weight of the

evidence is against such a conclusion. As will hereafter be

shown the Rafter machines tended to vary from the specifica-

tions of the patent application.

The testimony of C. A. Wheeler who purchased the Hederick

machine from Rafter and operated it until 1929 must be given

great weight. He swears it has always produced excelsior sim-

ilar in quality to that which it now brings forth. He introduced

excelsior from the interstices between the rafters of a building

formerly occupied by him which he testifies was placed there

in the winter of 1924-5. While this may not be entirely accu-
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rate, the court is convinced that these samples are quite old and

that it is thereby demonstrated that the Hederick machine was

producing this type of excelsior very early. Many witnesses who

had some opportunity for observation testify that the product

has always been the same.

This conclusion might well settle the case but the court like-

wise considered the history of the original Rafter machine. The

testimony of Rafter himself has been entirely disregarded ex-

cept where corroborated since he has been discredited by the

character of his testimony. Of course, this feature is not entirely

controlling, since the other evidence establishes the facts. Olin

vs. Timken 155 U. S. 152; Timken vs. Olin 37 Fed. 207; Walker

on Patents par. 116 n. 99.

As the court reconstructs the situation from the evidence,

Rafter lost an opportunity. Prior to the time of his original

conception, all paper excelsior was the result of cutting ma-

chines, and had straight edges. The process by which it was

produced was slow [35] and if quantity production was at-

tempted the result was a stoppage. Rafter designed a cutting

machine with the edges of the disks in facial contact. But he

included in his application two specifications which looked to-

ward quantity production, but which negatived almost entirely

his original plan. These were the spring which allowed the disks

to draw out of a facial contact and the means for readjusting

the disks in their relation to each other.

There was not exhibited any machine in which the faces of

the disks were now in facial contact. The testimony shows that

such a result could only have been attained by the most careful

workmanship throughout the device and absolutely precise ma-

chine work upon the disks themselves. It was likewise made

clear, that in the machines constructed by him, the disks actually
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did not so contact each other. This point is hotly contested by

the parties but is of no particular value since all the evidence

shows that under certain circumstances the devices constructed

by Rafter, did operate while these disks did not have the cutting

edges in contact.

Whether by design or by careless construction Rafter's orig-

inal exemplifications of the device did not fulfill his anticipa-

tions. The machine would cut paper with straight edges only if

the sheets were fed a few at a time and no great speed was

attained. Dull as the disks are upon the Hederick machine, it

will cut a sheet or two of trick glazed magazine paper today

in this manner and produce straight edges upon the strips.

The original Rafter machine was operated by hand and the

action of the spring was thus not brought into play. The Foster

machine, built by Rafter, which was operated by hand power

was exhibited by Antonsen to his attorney to illustrate the idea

that the Rafter machines only cut paper. But if he had so

operated it as to bring the spring into play by overcrowding, the

result would have been different.

The experts for plaintiff testify that the Rafter machine [36]

could not produce torn excelsior for the reason that it would

jam as soon as it failed to cut the paper. The court rejects

this conclusion in the face of the direct evidence that it did not

jam under such circumstances and the direct evidence drawn

from the actual operation of the defendant's machine.

Whether the Rafter machines were constructed according to

design or not they were subject to deviation therefrom as a

result of use. The dulling or chipping of the cutting edges of

the disks, the weakening of the spring, or the shifting in align-

ment of the disks themselves due to a failure to keep the

nuts tight, or due to the difference in the thickness of the
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washers between them alike would change the essential character

of the operation and of the product.

But the two most important factors which changed Rafter's

device into a tearing machine were the application of power

and the cutting of newsprint. The motor was added in August

1923. From that time it was difficult to make excelsior with

straight edges. The speed had to be cut down and thick glazed

paper cut in order to attain this result. Prom the construction of

a sheet of newsprint one can readly discern that producing a

straight edge on strips cut therefrom is a difficult matter on

any device. These inferences from the nature of the operation

are fully supported in the testimony.

The article in the Seattle paper and the enlargements of the

pictures taken of the Rafter machine are cited as evidence to

the contrary. But it is clearly shown there that the product fell

haphazard, and that the edges were intermeshed and the mass

resilient. Some of the strips moreover show roughened edges

under the microscope. The use of the expressions " torrent" of

strips pouring from the machine and " cascading" onto the floor

below, are typical of the defendant's machine and convince the

court that if the Rafter machine were operated at that rate of

speed, the result [37] was shredded paper strips. The reference

to cutting of magazines indicates that even at that late date the

cutting of straight edged glazed paper was still followed, but it

has no weight to prove that the device produced no other

product.

It is a proper deduction from all of these circumstances, that

Rafter intended at first to produce excelsior with a straight

edge, but owing to the inherent nature of his machine as set out

in the application and his desire for quantity production, he

actually made torn excelsior.
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As the record is reviewed it seems clear that he was entitled

to a patent. But the application did not describe this product

specifically. It is questionable as to whether this arose from

confusion in his own mind or from failure to appreciate the

qualities of the torn product or from failure to explain his

machine with precision to his attorneys.

There can be no doubt that from the outset of the use of

power on the Rafter machine, under various circumstances, the

cutting disks moved over into the same relative position as that

in which the disks on the Antonsen machine are fixed. While

in that position these disks performed exactly the same func-

tion which those on the Antonsen machine do now and the same

result was produced as is now obtained by Antonsen 's device.

When two devices however different in form perform the same

functions by virtue of similar elements, for the purposes of

the patent law, the devices are themselves identical.

Antonsen performed two services. He stabilized the disks in

the position which they attained in the Rafter machine when

operated at high speed and overcrowded. This was a mere

mechanical operation. Second, he hired a patent attorney who

clearly and correctly described the operation.

Rafter seems not to have appreciated the commercial de- [38]

mand which would result for the manufacture of torn excelsior.

But he did make it and manufacture machines which produced

it in the hands of others, and thereby created a new industry.

He sold the product to the public and operated the device

successfully in a public manner. When he abandoned the patent

application, this invention became the property of the public

and Antonsen is not entitled to monopolize it.

The feature of sale to the public and notorious use of the

device distinguish this state of fact from cases where a by-
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product has been made, the use of which is unappreciated. See

Boyd vs. Cherry 50 Fed. 279, 283. Likewise it is differentiated

from a case where certain phases of a process of reducing ore

had been used without appreciation prior to an application for

patent therefore. Carson vs. American Smelting & Refinery Co.

11 Fed. (2d) 766. If the use of these portions of the process had

been reflected in the product, the cases would be similar. In the

instant case, it was, torn excelsior was manufactured and sold.

In the case cited, the metal which was smelted from the ore

was just the same no matter how the result was accomplished.

Antonsen 's actions are entirely convincing to the court if

other proof were lacking. He had old newspapers to dispose of

and came to inspect the Rafter's machine. He became con-

vinced that it was the device he desired and at the same time

discovered that Rafter did not entirely know the full potentiali-

ties of the product. He said at this time that Rafter had "a

gold mine and doesn't know it". He purchased the machine for

Three Thousand ($3,000.00) Dollars, together with other things

of slight value. He bought up other machines made by Rafter

apparently with the idea of putting them out of circulation.

He then studied for some plausible differentiation and finally

adopted the solidly fixed disks with uniform separation. This

was an improvement over the original Rafter [39] machine but

was only such as a trained mechanic would make, once he saw

torn excelsior made and conceived its further manufacture with

less difficulty desirable.

Antonsen brought other suits to establish the validity of

the patent in localities where the defense of lack of novelty

would probably not be raised. His negotiations with the Hed-

ericks indicate that he was none too sure of his ground. Further-

more, of all persons who saw the Rafter machine in operation
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when driven by power, Antonsen and two persons who have

been employed by him for many years are the only ones who

testify that the Rafter machine did not produce torn excelsior.

Antonsen 's actions over the course of years and his manner

upon the witness stand convince the court beyond a reasonable

doubt that so far as he was concerned, there was no novelty in

the machine produced by him of which the public had not

already had the advantage. See Atlantic Works vs. Brady 107

U. S. 192.

The bill is dismissed and the patent declared void for lack

of novelty.

[Endorsed] : Filed May 9, 1936, nunc pro tunc as of and for

April 29, 1935. [40]

AND AFTERWARDS, to-wit, on the 14th day of November,

1935, there was duly filed in said Court, Exceptions to Proposed

Findings in words and figures as follows, to wit: [41]

[Title of Court and Cause.]

EXCEPTIONS TO PROPOSED FINDINGS.

Comes now the Plaintiff, by his solicitors, and excepts to the

proposed Findings of Fact in the above entitled court and cause

as follows, to-wit:

I.

Excepts to Paragraph IV, and to each and every part thereof,

for the reason and upon the ground that the same is not based

upon any competent testimony and is contrary to the evidence.

II.

Excepts to that portion of Paragraph V of said Findings

which are to the effect that Claude C. Rafter was the original

and first inventor of any material and substantial part of the
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machine disclosed, or its operation or the processes disclosed,

patented by Patent No. 1,731,967, in so far as anything was

invented over the state of art as it existed prior to the time

Rafter made his invention, as in these findings hereinafter set

forth, on the grounds and for the reason that the same is not

based upon any competent testimony adduced at the trial, and

is contrary to the evidence, and further excepts to that portion

of Paragraph V of said Findings that said Rafter did first

conceive of a machine for the making of paper excelsior in

about the month of June, 1923, and in the month of August,

1923, embodied his invention in a full size machine operated

by power, and reduced the same to successful practice and

operation, and that said machine so invented, as well as addi-

tional machines of like kind [42] and character, one of which

is operated by the Defendant herein, have been continuously

and successfully operated, on the grounds and for the reason

that the same is not based upon any competent testimony ad-

duced at the trial, and is contrary to the evidence.

(2) Excepts to that portion of Paragraph V of said Findings

which purports to find that the machine invented and con-

structed by Rafter from the very inception of power use which

occurred about August, 1923, continuously down to the date

hereof, produced what is known as torn feather-edged excelsior,

by passing paper material through a pair of parallel and

oppositely rotated spindles each mounting a plurality of inter-

meshing bevel edged discs, on the grounds and for the reason

that the same is not based upon any competent testimony, and

is contrary to the evidence.

(3) Excepts to that part of Paragraph V which purports to

find that a separation of the discs was a natural incident and

quality of the machine, and that all of the machines produced
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torn excelsior, and that there was a means disposed on the upper

spindle namely, a nut, so that by turning the same, an adjust-

ment could be made to effect a space relationship between the

sets of intermeshing discs, on the grounds and for the reason

that the same is not based upon any competent testimony, and

is contrary to the evidence.

(4) Excepts to that part of Paragraph V of the findings

which purports to find that the Rafter machine, when power

was applied in August, 1923, manufactured a torn paper excel-

sior by tearing sheets of paper stock into narrow strips, and

discharging them from the machine, and piling them in hap-

hazard fashion, and the strips were themselves more or less

separated one from the other, on the grounds and for the reason

that the same is not based upon any competent testimony, and

is contrary to the evidence.

(5) Excepts to that part of Paragraph V of the findings

which purports to find it is very clear from the inception

Rafter's machine operated successfully under power, and the

paper excelsior produced was of great utility, liked by the

trade, and that there is no substantial, if any, difference be-

tween the paper excelsior produced by Rafter on his earliest

power machine, as well as others later built, and that which

is now produced by Antonsen's alleged invented machine, or any

other paper shredding machine, on the [43] grounds and for

the reason that the same is speculative, not based upon any

competent testimony, and is contrary to the evidence adduced at

the trial.

(6) Excepts to that part of Paragraph V of the findings

which purports to find that the evidence shows that in actual

fact and practice the discs on the Rafter machines were ad-

justed so as not to be touching, but to have a degree of separa-
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tion bearing from one-thirty second to one-sixteenth of an inch,

on the grounds and for the reason that the same is not based

upon any competent testimony, and is contrary to the evidence.

III.

(1) Excepts to that part of Paragraph VI of the findings

which purports to find that said Rafter invented a machine

upon which letters patent could have been secured, that Rafter

did not fully appreciate the commercial importance of his ma-

chine, and that in his patent application, through his own, or

his attorney's oversight, or inadvertence, failed to claim what

he was entitled to claim, and was disclosed invisible by the

actual machines constructed by Rafter, on the grounds and for

the reason that the same are not supported by the pleadings,

and speculative argument, irrelevant and immaterial, are not

proper findings of fact, are not based upon any competent testi-

mony, and are contrary to the evidence.

(2) Excepts to that part of Paragraph VI of the Findings

which purports to find that Rafter sold to the public not less

than seven machines up to June 1, 1924, on the grounds and for

the reason that the same is not based upon any competent testi-

mony and is contrary to the evidence, and further excepts to that

part of said paragraph which purports to find that Rafter's ma-

chine had been in public use and on sale in this country for more

than two years prior to Plaintiff's application for letters patent,

on the grounds and for the reason that the same is not based

upon any competent testimony, and is contrary to the evidence.

IV

(1) Excepts to that portion of Paragraph VII of the Find-

ings which purports to find that Antonsen immediately perceived

and appreciated what Rafter had invented, and the commercial
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possibil- [44] ities and value of the same, and that he purchased

the machine that cost Rafter about $100.00 to build, for $2900.00,

on the grounds and for the reason that the same is not based

upon any competent testimony, and is contrary to the evidence,

and is not supported by the pleadings, and further excepts to

that portion of Paragraph VII which purports to find that

Antonsen operated the machine purchased from Rafter for many
years, on the grounds and for the reason that the same is not

based upon any competent testimony, and is contrary to the

evidence.

(2) Excepts to that part of Paragraph VII of the Findings

which purports to find that the machine bought by Antonsen from

Rafter manufactured paper excelsior of a kind, and in the man-

ner described in Claim 7 of Letters Patent No. 1,731,967, on the

grounds and for the reason that the same is not based upon any

competent testimony, and is contrary to the evidence.

(3) Excepts to that part of Paragraph VII of the findings

which purports to find that the original prints and copy of the

newspaper conclusively show that the Rafter machine manufac-

tured paper excelsior by tearing and severing sheets of paper

stock into narrow strips, separating said strips and piling them

in haphazard fashion. That the prints show the paper excelsior

piled in haphazard fashion and individual strips reveal rough

feather edges, and that other excelsior machines manufactured

by Rafter likewise produced torn feather edged excelsior, and

separated the strips and piled the same in haphazard fashion.

That the said prints and newspaper articles do not so show, and

such finding is not based upon any competent testimony adduced

at the trial, and is contrary to the evidence.
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(4) Excepts to that portion of Paragraph VII of the findings

which purports to find the discharging of paper excelsior in a

haphazard fashion, with separation of the strips, was a natural

and inherent attribute, quality and characteristic of Rafter's

machines from the inception of power operation. That the con-

tiguous intermeshing discs were not operated in facial contact,

nor were they adjusted to so operate even without load. That

Rafter did not construct his machine with precision, and without

precision would be impossible to have the contiguous discs in

facial contact, even [45] though desired, on the grounds and for

the reason that the same are argumentative, not proper findings

of fact, are not supported by the pleadings, are not based upon

any competent testimony adduced at the trial, and are contrary

to the evidence.

(5) Excepts to that part of Paragraph VII of the findings

which purports to find that the Rafter machines from the time

power was applied were adjusted to have a clearance between the

surface sides of contiguous discs, that the separation was inten-

tionally made by the parties, the means and manner of making

such adjustment understood and appreciated by all coming in

contact with the machines. That it was a small matter to adjust

the machine to obtain the desired separation between the discs

and a very simple matter for an ordinary mechanic to make the

upper spindle of the Rafter machine fixedly mounted instead of

yieldedly mounted in a longitudinal direction, and that various

of the purchasers intentionally varied the degree of separation

between the discs to produce rougher feather edged excelsior, on

the grounds and for the reason that the same are argumentive,

speculative, not proper findings of fact, are not supported by the

pleadings, are not based on any competent testimony, and are

contrary to the evidence.
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V.

Excepts to that portion of Paragraph VIII of the findings

which purports to find that Antonsen bought up various of the

machines built and sold by Rafter, and further excepts to the

entire remaining portion of said Paragraph VIII, on the grounds

and for the reason that the said findings are, and each of them is,

irrelevant and immaterial to any issue in this case, are not sup-

ported by the pleadings, are not proper findings of fact, are argu-

mentive and speculative and conclusions of law, are not based

upon any competent testimony, and are contrary to the evidence.

EXCEPTIONS TO PROPOSED CONCLUSIONS OF LAW.

I.

Plaintiff excepts to the proposed conclusions of law to the

effect that the evidence produced by the Defendant is found

clear, unequivocal and convincing, and establishes each and all

of such [46] facts to the complete satisfaction of the Court, and

has established the defenses, particularly alleged in his answer,

and sustained every burden of proof by clear, unequivocal and

convincing evidence that Plaintiff has invented nothing; that

U. S. Letters Patent No. 1,731,967 issued to Plaintiff are void

and of no force or virtue; that Plaintiff's bill of complaint

should be dismissed ; that the Defendant should have and recover

his costs and disbursements from Plaintiff, for the reason and

upon the ground that the same are, and each and every part

thereof is contrary to law, not based upon any proper findings

of fact, and contrary to the facts and evidence.

Respectfully submitted,

CLARENCE W. PIERCE,
NORMAL KUYKENDALL.

[Endorsed] : Filed November 14, 1935. [47]



44 Louie J. Antonsen

AND AFTERWARDS, to-wit, on Friday, the 13th day of

December, 1935, the same being the 32nd JUDICIAL day of the

Regular November TERM of said Court
;
present the Honorable

James Alger Fee, United States District Judge, presiding, the

following proceedings were had in said cause, to-wit : [48]

[Title of Court and Cause.]

ORDER OVERRULING EXCEPTIONS TO FINDINGS
AND CONCLUSIONS.

This matter heard upon Plaintiff's objections and exceptions

to defendant's proposed Findings of Fact and Conclusions of

Law, and the court being fully advised.

IT IS ORDERED and ADJUDGED, that said objections and

exceptions be and the same are hereby overruled and disallowed.

Done in open court, this 13th day of December, 1935.

JAMES ALGER FEE,

Judge.

[Endorsed] : Filed December 13, 1935. [49]

AND AFTERWARDS, to-wit, on the 7th day of June, 1935,

there was duly filed in said Court, and entered on the records

thereof, Findings of Fact and Conclusions of Law in words

and figures as follows, to-wit : [50]
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[Title of Court and Cause.]

FINDINGS OF FACT AND CONCLUSIONS OF LAW.
Now at this time the above entitled case comes on for final

hearing, and the Court having read and considered the pleadings,

having heard and considered all the evidence submitted at trial,

and having taken the matter under advisement, and having con-

sidered the briefs presented by the respective parties in support

of their respective contentions, and having rendered its decision

in open court, and being now fully advised, makes the following

Findings of Fact and Conclusions of Law.

FINDINGS OF FACT.

I.

That plaintiff, Louie J. Antonsen, was at the time of the filing

of the complaint herein, a citizen of the United States and a

resident of Seattle, County of King, State of Washington.

II.

That on October 15, 1929, pursuant to application theretofore

made for the same, Letters Patent of the United States No.

1,731,967 issued to the plaintiff upon his application for a me-

chanical invention relating to a mechanical paper shredding

machine and a process for manufacturing paper excelsior by

means of said machine throughout the United States and the

territories thereof.

III.

That plaintiff, Louie J. Antonsen, was, at the time of the

filing of the complaint herein and prior thereto, the owner of said

Letters Patent of the United States No. 1,731,967 and this is a

suit in equity based on said Letters Patent. [51]



46 Louie J. Antonsen

IV.

That Louie J. Antonsen, plaintiff herein, was not the original

and first inventor or discoverer of any material and substantial

part of the thing patented as shown by said Letters Patent No.

1,731,967.

V.

That Claude C. Rafter, of Seattle, Washington was the origi-

nal and first inventor of any material and substantial part of the

machine disclosed, or its operation or the processes disclosed, pur-

portedly patented by said patent No. 1,731,967 insofar as any-

thing was invented over the state of the art as it existed prior

to the time Rafter made his invention as in these findings herein-

after set forth. That said Rafter did first conceive of a machine

for the making of paper excelsior in about the month of June,

1923. That in about the month of August, 1923 said Rafter first

embodied his invention in a full-sized machine operated by power
and reduced the same to successful practice and operation, all

of which events occurred in the city of Seattle, County of King,

State of Washington, and that said machine so invented as well

as additional machines of like kind and character, one of which
is the machine owned and operated by the defendant herein, have

been continuously and successfully operated. That the machine
invented and constructed by Rafter from the very inception of

power use, which occurred in about August or September of

1923, continuously down to the date hereof, produced what is

known as torn feather edge excelsior, which was done by passing

a newspaper or other like or suitable paper material, through a

pair of parallel and oppositely rotated spindles each mounting a

plurality of intermeshing bevel edge discs. Even if the bevel

edge discs were adjusted to be in facial contact when the machine
was fed with a few thicknesses of paper, four or upwards, there
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would be a shifting of the upper discs so as to take the same out

of touching facial contact with the lower discs. This separation

was a natural incident and quality of the machine, and all of the

machines produced torn excelsior. The shifting effect was due to

the fact that the upper spindle was mounted so as to be yieldable

in a longitudinal direction and there were means disposed on the

upper spindle, namely: a nut, so that by turning the same an

adjustment could be made to effect a space relationship between

the sets of inter- [52] meshing discs. That the Rafter machine,

when power was applied to it, which was done as early as

August or September, 1923, manufactured paper excelsior by

tearing the sheets of paper stock into narrow strips and discharg-

ing them from the machine and piling them in a haphazard

fashion, and the strips were themselves more or less separated,

one from the other. That before said Rafter's invention there

were machines which did cut paper into strips. It is very clear

that from the very inception, Rafter's machine operated success-

fully under power and the paper excelsior produced thereby was

of great utility, liked by the trade, and there is no substantial,

if any difference between the paper excelsior first produced by

Rafter on his earliest power machine, as well as the others later

built, and that which is now produced by Antonsen's alleged in-

vented machine, or any other paper shredding machine. The

evidence shows that in actual fact and practice the discs on the

Rafter machines were so adjusted so as not to be touching but to

have a degree of separation varying from approximately l/32nd

to l/16th of an inch.

VI.

Said Rafter, in fact, invented a machine upon which United

States letters patent could have been secured. Rafter did not

fully appreciate the commercial importance of the machine which

he constructed and invented. He made application for U. S.
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letters patent and in his application, either through his own or

his attorney's oversight or inadvertence, he failed to claim what

he was entitled to claim, which, in fact, was disclosed and was

visible by the actual machines constructed and used by Rafter,

and also disclosed by and visible from the machines built by

Ratfer and sold by him. Rafter sold to various members of the

public, not less than seven of these machines up to June 1, 1924.

That Rafter finally abandoned his application for U. S. letters

patent. That said Rafter's machine had been in public use and

on sale in this country for more than two years preceding plain-

tiff's application for TJ. S. letters patent.

VII.

That plaintiff first learned of Rafter's machine in the early

part of January, 1924. At that time Rafter was actually oper-

ating his machine under power in production and was selling the

product. At this time, among other [53] things, the plaintiff was

engaged in the business of selling and dealing in old newspapers.

On learning of the Rafter machine he inspected and examined

the same. From the very beginning, Rafter's machine was open

to the public for inspection, explained by Rafter to various visi-

tors inspecting or looking at the same, and because of its novelty

it attracted rather wide attention and was inspected by a great

number of people even during 1923, and by many more during

the early part of the year 1924. Antonsen immediately perceived

and appreciated what Rafter had invented and likewise perceived

and appreciated the commercial possibilities and value of the

same. The plaintiff purchased the machine that Rafter was

operating together with Rafter's paper excelsior business and a

few other articles of personal property of little value and took

delivery of the same on June 1, 1924. He paid Rafter for the
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same $2900.00. It cost Eafter only about $100.00 to build the

machine which he sold to Antonsen, the plaintiff. Antonsen

operated the machine he so purchased from Rafter for many
years, although he claims during the late years of use, he made

some changes. The machine purchased by Antonsen from Rafter

manufactured paper excelsior of a kind and in the manner

described in Claim No. 7 of said United States Letters Patent

No. 1,731,967 issued to Antonsen. During the year 1925 and at

other times, there was published a newspaper in Seattle, State of

Washington, known as the Seattle Daily Times, which said news-

paper had a great and extensive circulation and had such on

March 29, 1925. That during the month of March, 1925 the plain-

tiff was operating in the City of Seattle, under production, the

paper excelsior machine which he had purchased from said Raf-

ter, and the same was mechanically as purchased from said Raf-

ter. That shortly prior to the 29th day of March, 1925, said

newspaper took various photographs of said machine and the

product, and in its issue of March 29, 1925 said newspaper pub-

lished a general account about the machine and its product, which

account was illustrated with various photographs taken by said

newspaper as aforesaid. A copy of said article appears in evi-

dence as do the various original prints. These prints conclusively

show that said Rafter Machine manufactured paper excelsior

by tearing and severing sheets of paper stock into narrow strips,

separating said strips and piling them in a haphazard fashion.

That the said prints show the paper excelsior piled in a hap-

hazard manner, and individual strips reveal rough feathered

edges. [54] The other paper excelsior machines contempora-

neously manufactured and sold by Rafter, likewise produced torn

feather-edged excelsior and separated the strips and piled the

same in haphazard fashion. The discharging of the paper ex-
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celsior in a haphazard fashion, together with the more-or-less

separation of the strips, was a natural and inherent attribute,

quality and characteristic of said Rafter's machines, from the

very inception that the Rafter machines were operated under
power. The contiguous intermeshing discs were not operated

with the contiguous discs in facial contact nor were they adjusted

to so operate even when being operated without load. Rafter

did not construct his machine with great precision, and without

precision it would have been impossible to have all of the con-

tiguous discs in facial contact even though such was desired. In

fact and in practice the said Rafter machines, from the time

power was applied in the operation thereof, were adjusted so as

to have a clearance or a separation between the surface sides

of the contiguous discs, and this separation was intentionally

made by the parties, the means and manner of making such ad-

justment understood and appreciated by all coming in contact

with the machines. That it was a very small matter to adjust the

machine so as to obtain the amount of desired separation between
the surface edges of the contiguous intermeshing discs, and it was
a very simple matter for any ordinary mechanic to make the

upper spindle of the Rafter machine fixedly mounted instead of

having it yieldedly mounted in a longitudinal direction, as con-

structed by Rafter. Various of the purchasers intentionally

varied the degree of separation between the mentioned discs so as

to produce rougher feather-edged excelsior if it were particularly

desired.

VIII.

The plaintiff at all times knew of the machine being operated

by the defendant, and he knew of the history of this machine;
plaintiff knew this machine was sold by said Rafter to one C. A.

Wheeler in about March of 1924 ; that it was shipped to Portland,
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Oregon and installed by Wheeler some time in August, 1924, and

that it has been in continuous operation ever since. Antonsen

bought up one of the machines built and sold by Rafter, and in

fact, tried to arrange for the purchase of the defendant's parti-

cular machine. Although plaintiff contends that the Rafter ma-

chine produced paper excelsior with smooth [55] paper edges,

yet he did not produce a single sample of such paper excelsior,

nor did he produce a single user of the excelsior manufactured

by the Rafter machine, to support this claim. He failed to do

this notwithstanding he himself had operated a Rafter machine

for a number of years and sold its product quite extensively

throughout the city of Seattle. The plaintiff, prior to bringing

this suit, instituted several suits in various districts of the

United States, claiming that his same letters patent had been in-

fringed. He instituted these suits at points distantly removed

from the loci of the invention and early development of the Raf-

ter machine. This procedure on the part of the plaintiff, whether,

in fact, shragetical or not, prevented the defendants from having

or gaining ready or complete access to the early history of the

Rafter machine and plaintiff's knowledge of, associations and

dealings with such machine. The plaintiff intentionally and pur-

posely adopted such a course of procedure. The issues tendered

by the pleadings in this case were not tendered in any of the

other litigation. The plaintiff appreciated that if the issues here

presented were not tendered, he would have far better chances

for his patent to be sustained, and he further appreciated that

if his patent were sustained, it would, to some degree, bolster the

validity of the same and he desired to have this backing before

instituting litigation in a district where the early history and

facts, as mentioned above, were more or less known and more

accessible of ascertainment and determination.



52 Louie J. Antonsen

IX.

That for a number of years defendant has been selling the

paper excelsior produced on a Eafter machine, in and about the

City of Portland, Oregon, and the plaintiff did notify and warn
various of the users of defendant's said produce of the plain-

tiff's said patent and that the product being sold by defendant

constituted an infringement on his said letters patent. The proof

submitted by the defendant is not sufficient to establish any items

of recoverable damages.

CONCLUSIONS OP LAW.
That the evidence produced by the defendant upon which the

particular facts hereinabove found are based, is clear, unequivocal

and convincing and [56] establishes each and all of such facts to

the complete satisfaction of the court fully and completely ; and
the defendant has established the defenses particularly alleged

in his answer and has sustained every burden of proof placed

on him by clear, unequivocal and convincing evidence.

II.

The plaintiff invented nothing. Whatever rights to letters

patent Claude C. Eafter may have had he abandoned and the

same became public property.

III.

That said U. S. letters patent No. 1,731,967 so issued to the

plaintiff, as above mentioned, are void and of no force or

virtue.

IV.

That the plaintiff's bill of complaint should be dismissed.

V.

That defendant's counter-claim against the plaintiff should be

dismissed.
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VI.

That the defendant should have and recover of and from the

plaintiff his costs and disbursements in this suit.

Done and dated at the City of Portland, State of Oregon,

this 13th day of December, A. D. 1935.

JAMES ALGER FEE,

Judge.

[Endorsed] : Filed December 13, 1935. [57]

AND AFTERWARDS, to-wit, on Friday, the 13th day of

December, 1935, the same being the 32nd JUDICIAL day of the

Regular November TERM of said Court
;
present the Honorable

James Alger Fee, United States District Judge, presiding, the

following proceedings were had in said cause, to-wit : [58]

In the District Court of the United States for the

District of Oregon.

In Equity No. E-9311

LOUIE J. ANTONSEN,
Plaintiff,

vs.

C. C. HEDRICK, individually, and doing business under the

assumed name and style of PAPER EXCELSIOR &

PAD CO.,

Defendants.

DECREE.
Now at this time the above entitled suit comes on for final

disposition, and the Court having read and considered the plead-

ings, having heard and considered all of the testimony and other
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evidence introduced at the trial, and having taken the matter
under advisement, and having considered the briefs submitted
by the respective parties, and having rendered its oral opinion
in open Court, and having heretofore made, entered and files its

Findings of Pact and Conclusions of Law, and being now fully

advised as to what judgment and decree should be made and
entered on the issues joined in the pleadings,

IT IS HEREBY ORDERED, ADJUDGED AND DECREED
that plaintiff's bill of complaint should be and the same is hereby
dismissed

;

IT IS FURTHER ORDERED, ADJUDGED AND DE-
CREED that defendant's counter-claim against the plaintiff be
and hereby is dismissed

;

IT IS FURTHER ORDERED, ADJUDGED AND DE-
CREED that the defendant have and recover of and from the
plaintiff his costs and disbursements in this case.

Done and dated at the City of Portland, State of Oregon, this

13 day of December, 1935.

JAMES ALGER FEE,

Judge.

[Endorsed] : Filed December 13, 1935. [59]
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AND AFTERWARDS, to-wit, on the 14th day of December,

1935 there was duly filed in said Court, a Petition For Appeal,

in words and figures as follows, to-wit : [60]

[Title of Court and Cause.]

PETITION FOR APPEAL.
To the Hon. Judge Fee

:

The above named Plaintiff, Louie J. Antonsen, feeling himself

aggrieved by the decree made and entered in this cause on the

13th day of December, 1935, does hereby appeal from said decree

to the United States Circuit Court of Appeals for the 9th Cir-

cuit, for the reasons set forth in the assignment of errors filed

herewith, and Plaintiff prays that his appeal may be allowed and

that citation issue as provided by law, and that a transcript of

the record, proceedings, documents and exhibits upon which said

decree was based, duly authenticated, be sent to the United

States Circuit Court of Appeals for the 9th Circuit, under the

rules of such court in such cases made and provided.

CLARENCE W. PIERCE,
Counsel for Plaintiff.

Service of a copy of the above admitted this 14th day of

Dec, 1935.

C. O. FINLASON,
Attorney for defendant.

[Endorsed] : Filed December 14, 1935. [61]
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AND AFTERWARDS, to-wit, on the 14th day of December,

1935 there was duly filed in said Court, an Assignment of Errors,

in words and figures as follows, to-wit : [62]

[Title of Court and Cause.]

ASSIGNMENT OP ERRORS.

Comes now the Plaintiff in the above entitled cause, and hav-

ing prayed and appealed to the Circuit Court of Appeals for

the 9th Circuit from the decree made and entered in this cause

on the 14 day of December, 1935, says that said decree is erro-

neous and unjust and against the rights of said Plaintiff, and as

an assignment of errors therein, represents that said District

Court erred in the following particulars

:

I.

The Court erred in dismissing Plaintiff's Bill of Complaint.

II.

The Court erred in holding that the Plaintiff, Louie J. Anton-

sen, was not the original and first inventor or discoverer of any

material or substantial part of the thing patented by Letters

Patent No. 1,731,967.

III.

That the Court erred in holding that Claude C. Rafter was

the original and first inventor of any material and substantial

part of the machine disclosed and its operation and process as

taught by said Patent No. 1,731,967.

IV.

That the Court erred in holding that the Rafter machines [63]

one of which is owned and operated by the Defendant herein,

from the inception of power use thereon continuously down to

the date hereof produced torn feather edged excelsior by passing
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multiple layers of newspaper or other suitable paper stock

through a pair of parallel and oppositely rotated spindles, each

mounting a plurality of intermeshing beveled edge discs, and

that when fed four sheets or upwards of paper stock, there was a

shifting of the upper spindle of discs so as to take them out of

facial contact with the lower discs, and thereby producing torn

paper excelsior.

V.

The Court erred in holding that a nut placed on the end of the

upper spindle when turned adjusted the space relationship be-

tween the sets of intermeshing discs.

VI.

The Court erred in holding that the said Rafter machine, as

early as August or September, 1923, manufactured paper excel-

sior by tearing sheets of paper stock into narrow strips, and dis-

charging them from the machine, and piling them in haphazard

fashion.

VII.

The Court erred in holding that there is no difference between

the paper excelsior first manufactured by said Rafter and that

produced by Plaintiff Antonsen upon his invented machine.

VIII.

The Court erred in holding that the intermeshing discs of said

Rafter's machines were so adjusted as to be not touching or in

facial contact, but to have a one-thirty-secondth of an inch

separation. [64]

IX.

The Court erred in holding that said Rafter invented a ma-

chine upon which U. S. Letters Patent could have been secured.
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X.

The Court erred in holding that said Rafter, through his own,

or his attorney's oversight or inadvertence, failed to claim in

his patent application what he was entitled to, and what was

disclosed and visible in the actual machines constructed by said

Rafter.

XI.

The Court erred in holding that the said Rafter machines

manufactured paper excelsior of a kind and in the manner

described in said IT. S. Patent No. 1,731,967.

XII.

The Court erred in holding that the prints published in The

Times newspaper on March 29, 1925, show the said Rafter ma-

chine manufactured paper excelsior by tearing and severing

sheets of paper stock into narrow strips, separating said strips

and piling them in haphazard fashion, and further in holding

that said prints show the paper excelsior therein photographed

as piled in a haphazard manner, and that the individual strips

reveal rough feather edges.

XIII.

The Court erred in holding that the other machines contem-

poraneously manufactured by the said Rafter produced torn

paper excelsior feather edged, and separated one from the other

and piled in haphazard fashion, and in further holding that the

excelsior discharged from said machines, as an inherent and

characteristic attribute of said machines, was separated and

piled in a haphazard fashion. [65]

XIV.
The Court erred in holding that said Rafter machines were

not operated with the contiguous intermeshing discs in facial

contact, and in further holding that the said machines were not

adjusted to so operate, and in further holding that in fact and
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in practice the said Rafter machines were adjusted to have a

clearance or separation between the surface sides of the con-

tiguous discs, and that such separation was intentionally made

by the parties who understood the means and manner of making

the same and appreciated said adjustment.

XV.
The Court erred in holding that it was a small and simple

matter to adjust said Rafter machines so as to obtain the amount

of desired separation between the surface edges of contiguous

intermeshing discs, and a simple matter for an ordinary mechanic

to make the upper spindle of said machines fixedly mounted

instead of yieldably so.

XVI.
' The Court erred in holding that Louie J. Antonsen, Plaintiff

herein, purposely instituted suits in other jurisdictions geo-

graphically removed from the above entitled Court to avoid the

defenses raised in the above entitled suit.

XVII.

The Court erred in holding that the evidence of the Defendant

on the facts found by the Court is clear, unequivocal and con-

vincing, and establishes defenses alleged in said Defendant's an-

swer, and has sustained every burden of proof placed on said

Defendant by clear, unequivocal and convincing evidence.

XVIII.

The Court erred in holding that Louie J. Antonsen, Plain- [66~\

tiff herein, invented nothing.

XIX.
The Court erred in holding that U. S. Letters Patent No.

1,731,967, issued to the Plaintiff herein, are void and of no force

or virtue.
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The Court erred in not rendering a decree in accordance with

the physical exhibits admitted in evidence.

XXI.
The Court erred in not rendering a decision in accordance with

the prayer of Plaintiff's Bill of Complaint.

XXII.

The Court erred in not holding that the machine and process

taught by Plaintiff's patent in Claims 1, 2 and 7 of said patent

in suit were infringed.

XXIII.

The Court erred in overruling Plaintiff's exceptions to Defend-

ant's proposed Findings of Fact, Conclusions of Law and Decree.

WHEREFORE, Plaintiff prays that said decree be reversed.

CLARENCE W. PIERCE,
Plaintiff.

Due service of a full and complete copy of the above entitled

Assignment of Errors admitted as of this 14th day of December,

1935.

C. O. FENLASON,
Counsel for Defendant.

[Endorsed] : Filed December 14, 1935. [67]

AND AFTERWARDS, to-wit, on Saturday, the 14th day of

December, 1935, the same being the 23rd JUDICIAL day of the

Regular November TERM of said Court
;
present the Honorable

James Alger Fee, United States District Judge, presiding, the

following proceedings were had in said cause, to-wit : [68]
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[Title of Court and Cause.]

ORDER ALLOWING APPEAL.

A petition for appeal having been heretofore duly filed in this

cause, it is ORDERED that the appeal presented by the Plain-

tiff herein, be and it hereby is allowed to the United States Cir-

cuit Court of Appeals for the Ninth Circuit; and it is ordered

that a transcript of the record proceedings and papers and the

exhibits submitted in said cause be transmitted to the United

States Circuit Court of Appeals for the Ninth Circuit in accord-

ance with the rules of practice.

It is further ORDERED that the plaintiff file a bond to be

approved by this Court in the sum of $250.00 to answer all costs

which may be adjudged or awarded against plaintiff, or any

failure to prosecute his appeal to effect and shall fail to sustain

his appeal.

It is further ORDERED that a citation be issued citing the

defendant to be and appear in the United States Circuit Court

of Appeals for the Ninth Circuit within thirty (30) days from

the date of said citation.

Dated this 14 day of December, 1935.

JAMES ALGER PEE,

U. S. District Judge.

[Endorsed] : Filed December 14, 1935. [69]

AND AFTERWARDS, to-wit, on the 14th day of December,

1935, there was duly filed in said Court, a Bond on Appeal in

words and figures as follows, to-wit : [70]

[Title of Court and Cause.]

COST BOND ON APPEAL.

KNOW ALL MEN BY THESE PRESENTS

:

That we, Louie J. Antonsen, as Principal, and UNITED
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PACIFIC CASUALTY INSURANCE COMPANY, a corpora-

tion organized under the laws of the State of Washington, and

authorized to transact business in the State of Oregon, as Surety,

are held and firmly bound unto C. C. HEDRICK, individually,

and doing business under the assumed name and style of Paper

Excelsior & Pad Co., the defendant above named, in the full and

just sum of TWO HUNDRED FIFTY (250.00) Dollars, for

which sum well and truly to be paid, we bind ourselves, our and

each of our heirs, executors, administrators, successors and as-

signs, jointly and severally, firmly by these presents.

SIGNED AND SEALED this 14th day of December, 1935.

THE CONDITION OF THIS OBLIGATION IS SUCH that

WHEREAS, on the 13 day of December, 1935, the above en-

titled court dismissed the complaint of the Plaintiff and the cross-

complaint of the Defendant, and

WHEREAS, the above named Principal, Louie J. Antonsen,

has heretofore given due and proper notice that he appeals from

said dismissal of the Plaintiff's complaint,

NOW, THEREFORE, if the said principal, Louie J. Anton-

sen, shall pay to C. C. Hedrick, the defendant above named, all

costs that shall be awarded against him on the appeal or on the

dismissal thereof, not exceeding the sum of Two Hundred Fifty

(250.00) Dollars, then this obligation shall be void, otherwise to

remain in full force and effect.

L. J. ANTONSEN,
Principal.

UNITED PACIFIC CASUALTY INSURANCE CO.

[Seal] By DICK REYNOLDS,
Attorney in Fact.

Examined and approved this 14 day of December, 1935.

JAMES ALGER FEE,

Judge.

[Endorsed] : Filed December 14, 1935. [71]
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AND AFTERWARDS, to-wit on the 28th day of February,

1936, there was duly filed in said Court, a Praecipe for Tran-

script, in words and figures as follows, to wit: [72]

[Title of Court and Cause.]

PRAECIPE FOR TRANSCRIPT OF RECORD.

IT IS HEREBY STIPULATED between the parties hereto

through their attorneys, that the transcript of record will con-

tain the following:

TO THE CLERK OF THE ABOVE ENTITLED COURT

:

Please prepare, certify and file in the United States Circuit

Court of Appeals for the 9th Circuit, pursuant to appeal taken

by the Plaintiff in the above entitled cause, a transcript of

record, and include therein the following papers, records and

documents filed in your office in the above entitled cause, to-wit

:

1. Amended Bill of Complaint omitting verification.

2. Answer, omitting verification and exhibit.

3. Reply, omitting verification.

4. Findings of Fact and Conclusions of Law entered De-

cember 13th, 1935.

5. Plaintiff's exceptions to Findings and Conclusions, filed

Nov. 14, 1936.

6. Order of December 13, 1935, overruling Plaintiff's excep-

tions to Findings and Conclusions.

7. Decree, dated and entered December 13, 1935.

8. Petition for Appeal. [73]

9. Order allowing Appeal.

10. Assignment of Errors.

11. Bond on Appeal.

12. Citation with respect to Appeal.

13. This Praecipe.
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14. Certificate of Clerk.

15. Narrative form of testimony of witnesses, together with

stipulation and order attached thereto, approving same.

16. Stipulation under Rule 23.

Dated January 11th, 1936.

CLARENCE W. PIERCE
Attorney for Plaintiff.

C. O. FENLASON
Attorney for Defendant.

[Endorsed] : Filed February 28, 1936. [74]

AND AFTERFARDS, to wit, on the 9th day of May, 1936,

there was duly filed in said Court, a Statement of the Evidence,

in words and figures as follows, to wit: [75]

[Title of Court and Cause.]

ORDER APPROVING STATEMENT.

There having been presented to the Court a statement of the

evidence in the above cause, and the parties having agreed to

said statement, and it appearing therefrom to the Court that

the same is a true, complete and properly prepared statement

and contains all the evidence essential to the decision of the

questions presented by the appeal of this cause, the Court being

advised,

IT IS HEREBY CERTIFIED FURTHER AND OR-
DERED That the statement of the evidence in the above cause

is true, complete and properly prepared, and that it contains

all the evidence essential to the decision of the questions pre-

sented by the appeal of this cause, and it is hereby settled,

allowed and approved as the statement of the evidence herein
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and is ordered filed with the Clerk of this Court to become a

part of the record for the purposes of the appeal.

Done in open court this 9th day of May, 1936.

JAMES ALGER FEE
Judge.

Presented by

CLARENCE W. PIERCE
One of attorneys for Plaintiff

0. K.

C. O. FENLASON,
Atty. for Deft. [76]

[Title of Court and Cause.]

STIPULATION WITH RESPECT TO NARRATION OF
TESTIMONY OF WITNESSES.

IT IS HEREBY STIPULATED between the parties to the

above cause, that the papers, instruments and exhibits, state-

ment of witnesses and Court proceedings as enumerated in the

praecipe for transcript of record constitute all the papers,

pleadings, exhibits, documents and statements of evidence and

court proceedings that are essential to the decision of the ques-

tions presented by this appeal, and that the statement of evi-

dence is true, complete and properly prepared.

CLARENCE W. PIERCE
Plaintiff's Counsel.

C. O. FENLASON
Defendant's Counsel. [77]
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LOUIE J. ANTONSEN,

plaintiff, testified as follows

:

I have lived in Seattle, Washington, about twenty years. I

am the legal owner and holder of Patent No. 1,731,967, issued

to me on October 15, 1929. At the time of filing my application

for patent, August 3, 1926, I had not filed, nor authorized

anybody to file any application for patent on the same machine

or method in any other country, nor had I assigned any of my
right to my invention. I am a citizen of the United States.

Plaintiff's Exhibit 1 is a copy of Patent No. 1,731,967, the

patent in suit.
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UNITED STATES PATENT OFFIC1

LOUIE J. ANTONSEN, OF SEATTLE, WASHINGTON

PAPER-EXCELSIOR MACHINE

Application filed August 30, 1926. Serial No. 132,549.

My invention relates to improvements in method of mounting, adjusting and
shredding machines of the particular type the disk spindles;

adapted to manufacture paper excelsior from Figure 3 is an enlarged, fragment
waste paper. tion on line 3—3 in Figure 4 and E

- It has been customary heretofore to cut is a cross sectional view on line 4—

4

the paper into narrow strips or shreds by ure 2, and show the relative position

means of a machine consisting essentially of shredder discs and combs,
a pair of oppositely rotating, parallel shafts Figure 5 is an enlarged plan vieT

on which are mounted cutting disks inter- gear end of the top disc spindle.

10 meshed and in facial contact. The narrow Figure 6 illustrates a desirable me
paper strips cut by such machines have mounting the machine,
straight, sharp edges as the result of the true Referring more in particular to th

shearing action of the rotating cutters. In ings, throughout which like refere:

handling excelsior made of these strips, the merals are used to indicate like pa

15 sharp edges often cut the hands of the pack- machine of my invention consists of

er. Furthermore, the strips are so uniform able frame, preferably composed of

and straight that such excelsior is found to members 3 and 4, horizontal memb<
"pack" and is less resilient than the wood and 7, and main frame members 8

excelsior. steel; the whole being firmly faste

20 Machines of the type mentioned have a gether by clip angles 9 and bolts 10

comparatively small production capacity be- a substantial and rigid support for th

cause of the inherent limitations in the cut- anism of the machine,
ting process, and in the method used to feed Spindles 11 and 12 journalled at e

the material to the cutters. and provided with longitudinal key^

25 The object of my invention is to provide are mounted in bearing blocks 14
improved means for the shredding of paper which are securely fastened to one
whereby the same is torn, instead of cut, main frame member 8 by means of 1

into narrow strips or shreds, producing there- Shredder discs 17, provided with t

by irregular feathery edges. 18 and preferably of the form illu

30 A further object is to provide means for may be mounted alternately with

the separation of the shreds cut from mul- spacers 19 on spindles 11 and 12 wil

tiple layers of paper and to prevent the same bevelled edges opposite and secured

from winding about the disk spindles of the spindles against rotational displaceri

machine. means of keys 20. The shredder di

35 A final object is to provide an improved spacers are held in proper axial posi

method of manufacturing paper excelsior, the spindles by means of nut 21 and
whereby the production capacity of the shred- 22. Bearing blocks 14 and 15 are pre

ding machine is greatly increased over pre- provided with bronze bushings 23 ir

vious methods. the journalled ends of spindles 11

40 With the above and related objects in view, rotate.

the invention consists in certain parts, com- Spindle 12 and its shredder discs a

bination of parts and methods hereinafter in axial position by means of shoulc

described, illustrated in the accompanying The shredder discs mounted on spi

drawings and embraced in the appended are adjusted near to but not touch
45 claims. discs of spindle 12, bv means of thrus.
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90

or 29 which may be mounted on hori- straight sides 17" of the discs on spindle 12,
rame members 5 and connected by thus tending to impart a rotary motion axially
f belt 30 to pulley 31 fixedly attached of the strips.

lie 11. Gears- 32 in turn transmit The separation of the strips is further as-
er to spindle 12, thereby causing it sisted when they are carried against combs 70
e in the opposite direction. 33 and 34, which often wrmkle the strips in
pparent that paper fed between these preventing their winding about the spindles.
jly rotating, edged discs, although not It is follnd that feeding the paper between
contact, will instantly grip the paper the shredder disc spindles 11 and 12 by mteans
d it against any substantial dimmu- f belt 40 permits the operation of the spin- 75
its width so that, as the paper passes dies at a much higher speed, serves as a val-
,
the edges of the discs tear their way uable protection against injury to the op-
the paper producing a multiplicity erator, and enables him to devote his entire
>w strips or shreds having irregular time to rapidly feeding the opened papers on-
7 edges. to the belt, all of which greatly increase the
js 33 and 34 are adjustably mounted capacity of the machine,
i the horizontal diameters of the The adjustment of the space between edges
r discs and on the discharge side 17' and 17" of the shredder discs 17 on spin-
to prevent the paper strips from dles n and 12 is not critical, but it has been

\
about the spindles. found advantageous to vary the adjustment 85
35 and 36 having journals 3< rotat- slightly when shredding papers having a
bearings 38 secured to mam frame materially greater or smaller number of
s 8 by means of bolts 39, together pages.
1 40 and tightener 41, provide an im-

l

This method of shredding has proved to
means for feeding the paper to the be far superior to the cutting method for
r. The belt 40 is driven at suitable the manufacture of paper excelsior, and the
y means of pulley 42 on spindle 12, machine described embodying my invention
and pulley 44 fixedly mounted on a has been found to have a production capacity
on (not shown) from a journal of many times that of other shredding machines
A chute 45 may be used to direct the f comparable size 95

d paper away from the shredder discs As wiU be evident, the mechanism may be

, . - .

,

, variously modified without departing from
nachine is preferably mounted at a the spirit of the invention herein described
*able elevation above the surface m- and shown, and embraced within the scope
;o receive the product of the machine, f ^he appended claims. 10f

rated in Figure 6 and is operated as mat j claim as new and desire to protect

i 7? u ^dder ^sc-spindles n and by Letters-Patent, is:
feed belt 40 are brought up to speed \ In a shredding machine, the com-
irection indicated by the arrows in bination <g £ pair of parallel and oppositely

1. Paper stock 46, such as old copies
rotated spindfes each mounting a plurality 105

f newspapers, are unfolded by the
of intermeshing, bevel-edged discs, and means

p and placed on the feed belt 40 which
f bodil shifting the discs of either group

the several thicknesses to the shred-
in ^ JM idire

*
tion of their spindles for

s 17 between which it is drawn by the
the purpose of adjusting their spaced relation

>f the discs themselves, at the same
witfi the discs of the other group. 11C

ring,the multiplethicknessesiof paper
g In excelsior machine, the com-

gitudinal stops of suitable width hav-
bination |

/

/ air of pp0sitely rotated par-
gular, feathery edges. The speed of aUd indlesf each hâ ing / piuraiit/ of
^of the shredder discs is such that the

bevel.ê d discs fixedly mounted thereon, _
f^PS

11 f vTd
f™ P^^ the discs of said spindles intermeshing with 115

w^ii%lc
S

tlve

ai^ their ed^e sides aVcent but not torching,wmcn enectiveiy separates tnem into
d synchronized with the spindles

lal strips by the time they reach the
f conveying

y
and feeding the stock between

ow, thus thoroughly mixing the strips . , .
. ,

J 9. -,-
6

lazard fashion and producing very
said intermeshing discs.

: and satisfactory paper excelsior, 3. In a machine for making paper excelsior,

as been found to have a ready market £? combination of a pair of oppositely ro-

betition with wood excelsior, straw J
ated spindles, each mounting a plurality of

er packing materials. bevel-edged discs fixedly attached thereto, the

eparation of the stacks of strips torn discs of said Pair of spindies intermeshing 125

ombined action of the shredder discs with their respective edge sides adjacent but

;ed by the tendency of one edge of not touching, means for conveying to and



the shredded stock from winding about the

same.
4. A paper excelsior machine, comprising

in combination a pair of oppositely rotated,

parallel spindles, each mounting fixedly

thereon a plurality of bevel-edged discs,

means for maintaining the discs of one spin-

dle intermeshed with those of the other spin-

dle, said intermeshing discs having their edge
sides adjustably adjacent but not touching,

a belt for conveying the stock to and feeding

it between said intermeshing discs, and combs
having teeth intermeshing with the discs of

each of said spindles on the discharge side

5
thereof.

5. In a machine of the class described, the

combination of a pair of spindles, each
mounting a plurality of bevel-edged discs al-

ternating with spacers, means for fastening

said discs for rotation with their respective

spindles, means for securing said discs and
spacers in axial position on said spindles, a
frame and bearings for the rotative and par-
allel mounting of said spindles with their

5 respective discs intermeshing, beveled sides,

opposed means for axially adjusting the space
between the adjacent edge sides of said inter-

meshing discs, means for rotating said spin-

dles in opposite directions, a pair of combs
o with teeth intermeshing with the discs of each
of said spindles on the discharge side thereof,

means for adjustably mounting each of said
combs, and means for conveying the stock
to and feeding it between said intermeshing

5 discs.

6. The means for manufacturing paper ex-

celsior and the like, comprising the combi-
nation of a belt conveyor, a shredder head
of the type described, combs adjacent the
discharge sides of the edged discs of said

shredder head, and a chute for directing the
shredded stock away therefrom.

7. The method of manufacturing paper ex-

celsior and the like which consists of tearing
sheets of paper stock into narrow strips and
separating said strips and piling them in hap-
hazard fashion.

Signed at Seattle, Washington, this 23rd
day of August, 1926.

LOUIE J. ANTONSEN.
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(Testimony of Louie J. Antonsen.)

I first became interested in paper excelsior in the fall of

1920, at which time and for some years before, I was working

for the Seattle Post Intelligencer, a daily newspaper. I had

charge of the distribution of papers in a section of the city,

and the overage, or return papers were given to me as part

payment for my work. Prom 1916 to and including a part of

1920, I exported these surplus papers to China and Japan,

getting as high as $44.00 a ton. After that I sold them to fish

markets and other places as wrapping paper.

In the fall of 1920, I tried to build a machine that would

cut the surplus papers into paper excelsior. The machine was

12 inches wide and would cut half a newspaper. It was con-

structed with two rolls of discs, upper and lower, with opposite

intermeshing discs in facial contact. These discs were square on

the cutting edge. This machine manufactured three-eighths inch

wide cut paper excelsior. Production was slow because the

machine would cut at the most about twelve thicknesses of

paper at one time. My best customers for this excelsior was a

furniture store and the Ford factory. I sold about two tons a

month. I experimented with this machine for about a year.

Then I constructed another machine with a V-shaped edge

to the discs or knives, trying to increase production. This ma-

chine [78] wasn't much better than the first. I operated it until

1923. Then I got a clipping disc used by the paper mills, 31/2

inches in diameter, with a square edge. I used these on a 12-

inch machine.

In January, 1924, I learned about and bought a Rafter

machine, taking delivery on it in June of 1924. I bought Rafter's

machine, patent rights for Seattle, a baler, a truck, a scale, a

few bales of excelsior and some miscellaneous stuff. There was
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a written purchase agreement but it was destroyed when my
plant burned. There was a statement in the agreement about a

pending patent. I bought the Rafter machine because it was

important that I be protected on the territory from anyone else

in the sale of excelsior. I moved this machine to another place in

Seattle, and operated without changing it until about March,

1925. I had Claude B. Rafter work for me from June, 1924,

to March, 1925, then Leonard Simpson for about six months.

The machine I had experimented with and the one I bought

from Rafter were cutting machines, and I could feed only 12

pages through them or they would clog. When they clogged

they stopped. When I tried to get the clogged paper out I

would run something between the discs and sometimes, it was

necessary to take the rolls apart to clear them.

In experimenting with my third machine one day, I had it

to pieces. In putting it together, I left off a nut and when I

fed paper through it the machine broke. The next day I put it

together, didn't adjust it, ran paper through it and I noticed

it went faster than before. So I added more paper to it, and

instead of cutting about 12 pages, I could shoot through a

regular newspaper. Then I realized the machine could take

more paper than it did before. I also noticed, instead of the

paper coming out and falling down, it was spreading all over.

I was satisfied then that the machine could produce more excel-

sior and a new kind. [79] The excelsior, instead of having a

smooth edge, had a rough edge. It was torn instead of cut, and

the excelsior, instead of falling down below the machine, spread

out all over and intermingled. The intermeshing discs, instead

of being in facial contact, as before, were left open just enough

for the disc sides to be adjacent but not touching. This machine
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had the paper mill cutter discs. This machine, after the change,

was the same as a cutting machine, except that where the inter-

meshing discs had been in facial contact, in the new adjustment

there was space between the discs of about a thirty-secondth of

an inch. This occurred in December, 1924, and it was at that

time I first conceived of my invention.

Then I went to Robert L. Rockwell, a patent attorney and

patent engineer, in the last of January of the first of February,

1925, and told him what I had discovered, and torn excelsior

being a new product and tearing excelsior a new method, I felt

I was entitled to the protection of a patent. Later, I also con-

sulted Mr. Cook, who acted as the patent attorney.

The difference between cut and torn paper excelsior is demon-

strated this way: Paper is made up of long and short fibers.

When paper is torn it gives way at the short fibers, which are

the weak ones. This causes the paper to curl or stretch. When
the paper is cut the long and short fibers are both cut, and

there is no stretch to the paper. Samples of torn and cut paper

excelsior were placed in an envelope and admitted as Plaintiff's

Exhibit 2.

By the new tearing method, instead of the cutting method,

I was able to increase production capacity all the way from six

sheets by the cutting method, to 40 sheets by the tearing method.

In feeding a cutting machine it is necessary to take the paper

apart, sort it out ready to feed only so many sheets at a time,

up to twelve sheets or six sheets. It takes twice as much labor

to operate a cutting machine as it takes to operate a tearing

machine, because of having to sort out and separate the news-

paper sections. It is at least $2.00 a ton cheaper to manufacture

torn paper than to make [80] cut excelsior.
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I first saw the Defendant's machine in Portland about the

early part of 1926. That machine now could be adjusted to cut

paper instead of tearing it. As a cutting machine its capacity

would be twelve pages or six sheets at one time, as a tearing

machine its capacity would be increased to sixty pages.

Torn paper excelsior, as a finished product, is better for

packing than cut excelsior. When the excelsior is cut, the edges

are slick, and it will flatten out and sift down in packing. When
it packs down it will stay down. Exhibit 3 is 44 pages and is

a sample of cut excelsior, this was cut with a knife because no

cutting machine could cut that many pages at one time. It was

prepared to show what cut excelsior was like in the same quan-

tity as Exhibit 4, which is torn. Exhibit 4, being torn, has the

ragged and split edges which hang together and when ruffled

and fluffed up, it stays that way and does not press down.

The machine which I purchased from Claude C. Rafter early

in 1924, was a cutting excelsior machine. It would successfully

feed up to about six sheets, or twelve pages at one time. I had

the same trouble with the Rafter machine in clogging that I

had with the machines I was experimenting on.

After I filed my patent application, I manufactured bales of

torn excelsior which I gave to prospective buyers. One of the

largest was the Frederick & Nelson department store in Seattle.

At that time the store was using a Blumfeldt & Rapp machine

for cutting their own paper excelsior. After they tried my torn

excelsior, they bought all their excelsior from me. They had

also used wood excelsior. Then I made a trip to San Francisco

and saw Doernbacker, a department store, and in Los Angeles

I saw the Bullock and Broadway department stores. I had to

go through the same performance as with Frederick & Nelson.

I gave them a sample ton of torn excelsior apiece to try, and
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they are using nothing but torn excelsior now. After that I

shipped them torn excelsior direct from Seattle in [81] ton lots.

All this excelsior was manufactured by the tearing method.

After I applied for my patent, I went East, visiting Minneap-

olis, Chicago, St. Louis, Cleveland, and as far as Philadelphia.

I made trips East in 1926, 1927, 1928 and 1930. In 1927 I had

received the reply on my patent, and the purpose of the 1927

trip was to introduce my machines and get them installed by

people whom I felt could operate them. I had no success at

that time. There was some cut excelsior manufactured by a

Blumfeldt & Rapp machine in St. Louis and Chicago. There

was also some wood excelsior on the market. I went East again

in 1928 to Minneapolis, St. Louis and Philadelphia to introduce

my machines. In 1928, I lined up the Pioneer Paper Stock

Company of Minneapolis and the General Paper Stock Com-

pany of St. Louis. In the fall of 1928 or early 1929, I placed a

machine in Cleveland, Ohio. All these machines were let out on

a royalty basis. Then I wrote a letter to every big paper dealer

and every big Chamber of Commerce all over the country about

the machine, trying to promote the sale of it throughout the

country. I also wrote the leading manufacturers of wood excel-

sior. In 1930 I went back to Chicago and saw Mr. Hodge of the

American Excelsior Corporation. I gave him a license to operate

my machine and process over the whole country except Wash-

ington, Oregon, California and British Columbia, on a royalty

basis, and he took over the other machines I had placed in the

east.

Cross Examination.

There was excelsior on the market made from printers trim-

mings when I began experimenting with excelsior machines in

1920. I knew of no established business at that time for the

manufacture of paper excelsior.
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I bought the discs for my first machine from the Arneson

Tool Shop on First Avenue in Seattle. Defendant's Exhibit A
is a sample of the disc. That first machine was along the same

line as my pat- [82] ented machine, consisting of two rolls of

discs, an upper and lower, except that the discs had square

edges instead of beveled and the intermeshing discs were in

facial contact instead of having a separation. There was no

give to either the upper or lower shaft, they were fixedly

mounted on bearings set in the frame of the machine. There

were only two boys who worked with me at the Post Intelli-

gencer, who saw this machine, Henry Geroux and Joe Berger,

and only they know about it. I commercially manufactured and

sold paper excelsior with that first machine. It was sold to

Renfro and Wadensteen on 5th and Union in Seattle, the Ford

Company, and possibly to the Seattle Hardware, and also a

trunk company on First Avenue. That machine produced cut

excelsior and the edges were smooth and sharp like Exhibit 3

and this continued until I changed the machine in 1922. It was

something over a year after I started on the first machine that

I changed the discs or knives to the kind like Defendant's Ex-

hibit B. I used the framework, driving mechanism and the

gears of the first machine. Later, I again changed the discs to

a square edge and this was not successful. The machine clogged

more. I then changed the discs to the kind marked Defendant's

Exhibit C, some time in the middle of 1923, prior to meeting

Rafter. All three of those machines made cut excelsior.

A Mrs. Wright's boys were working for me selling paper for

the Post Intelligencer. I had to notify them of some extra

papers, so I called on her. I had to go to Rafter's place where

she was working, to find her. I saw Rafter's machine which was
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of a type like my cutting machine. This was in January, 1924.

I met Mr. Rafter several days later at his place of business. I

was surprised when I saw Rafter's machine. I went out to

confer with him on how he came to be in that business, and see

if he had a patent on the machine. At that time he told me he had

a patent. That was somewhere around the middle of January,

1924. I examined his machine. I have also examined Defendant

Hedrick 's machine, which was made by Rafter, sold [83] to

Wheeler and in turn sold to Defendant Hedrick. The difference

between the machines is that at that time the Rafter machine

was cutting three-eighths inch wide strip and the Hedrick

machine is now tearing a three-sixteenth inch strip. Rafter's

machine then had a long belt about twelve feet, where Hedrick 's

machine now has about a five foot belt. Rafter's machine had

the intermeshing discs in facial contact, at rest and in operation,

while in Hedrick 's machine the discs are separated at all times.

In the Rafter machine the opposite discs overlapped a little,

while in the Hedrick machine they overlapped considerably

more. The upper spindle on the Rafter machine had a spring

on it that held the knives on the upper spindle firmly into facial

contact with the knives on the lower spindle. While operating

with or without load the discs didn't heat, omit sparks or grind-

ing noises.

When too much paper was fed to the Rafter machine, a

space would open up between the opposing discs and the machine

wxould stop. By overfeeding any cutting machine you create a

space between the opposite discs which fills with paper and the

machine naturally blocks and stops. The spring on the Rafter

machine was for the sole purpose of holding the intermeshing

knives together, in facial contact. The knives stayed together
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until you fed up to about twelve pages or six sheets. When
more thicknesses of paper would be fed to the machine the

knives spread and the paper would get in between them and

block the machine. The machine cannot run when the paper

gets in between and spreads the intermeshing discs.

I bought Rafter out about a month after my first visit. I

bought his business as a going concern for $2900.00, which in-

cluded the protection of his patent for the territory. I did not

check his volume of business but very little. At the time of the

purchase I had a machine similar to Rafter 's, but I had no

patent or protection. I didn't buy his business for his excelsior

machine, baler, Ford truck, scales, etc., which were of little

value, but for the protection in the territory and to have some

outlet for my paper. [84] It would cost about $400. or $500. to

build his excelsior machine.

I met Mr. Wheeler when I was negotiating for the purpose

of Rafter's business, or shortly afterwards. After that, I met

Mr. Foster and Mr. Henderson. I don't remember stating to

Mr. Henderson that Rafter had a gold mine and didn't know it.

After purchase of Rafter's machine I operated it and con-

tinued experimenting on my own. I took his machine over in

June, 1924, and in March, 1925, I changed the form of the

belt from a two to a three spindle adjustment like my patent

shows and then continued the operation of that machine until

the fall of 1925. Then I made a complete change in the Rafter

machine from a cutting to a tearing machine. I took the Rafter

machine completely to pieces and beveled the discs more and

put them closer together, the blades closer together; where

Rafter's machine was three-eighths inch mine is three-sixteenths

inch and I cut them deeper, making the discs overlap more.

Q. Is that the only change you made, sir?
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A. The changes consisted of cutting the plates narrower,

putting them deeper, making them stationary, taking the spring

out, making both upper and lower rolls stationary, changing

the belt from a two roller to a three and adding the combs to it.

I operated the changed machine until January 18th, 1930, when

my factory was destroyed by fire.

In December, 1925, after I had made the changes in the ma-

chine I bought from Rafter, I bought a machine from E. L.

Foster which Rafter had built and sold to him. I did not buy

the Foster machine to use. I bought it to show what a cutting

machine would do. I operated this Foster machine for Rockwell,

my engineer, to show him what it was like. I told Mr. Rockwell

my whole experience about my experimenting, what I had been

doing, what I had discovered, and he knew what I had. I did

not make my patent application sooner, because of my conver-

sation with Mr. Rockwell, and having told him what I had

discovered, and there being more experimenting to do, I con-

tinued with my experimenting. [85]

The Foster machine was exactly like the machine I bought

from Rafter except in the length of the feeding belt. The

shredding discs on the opposite spindles were in facial contact.

They were kept in contact by the spring on the upper spindle.

The lower spindle was rigid. In feeding up to six sheets or

twelve pages, through the machine the spring would hold the

knives in facial contact and the paper would be cut. When more

sheets was fed, the paper would go between the knives and the

machine would lock and clog, just like in cutting with scissors,

if you over feed, the blades will twist over or open.

I do not have any sketches, drawings, or photographs of the

machines which I worked on, nor any samples of the paper
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excelsior produced by them. I do not have any samples of the

excelsior produced by me on the machine which I purchased

from Claude Rafter and operated until I changed it from a

cutting to a tearing machine ; nor do I know where any samples

of the excelsior produced on this machine prior to the time I

made the changes, can be found. When I showed the Rafter

machine which I purchased from Foster, to Rockwell, my patent

attorney and adviser, we did not operate the machine under

power but only operated it by hand. [86]

At the time I purchased the Rafter machine I was not familiar

with the Blumfeldt & Rapp machine. I signed the Defendant's

Exhibit G, and I noticed the paragraph on page one, marked

with an X. I believe the first time I heard of the Blumfeldt &
Rapp machine was in August, 1924, but I am certain I never

knew of it until after I had seen the Rafter machine.

The discs on the machine I made my invention on, as com-

pared with the discs on Rafter's machine were more beveled for

the reason that when the paper comes in to the intermeshing

discs it is corrugated, and if the discs are beveled, it gives more

room for the corrugation. That is what I experimented on from

my first discovery in December, 1924, until the fall of 1925. In

a tearing machine as compared to a cutting machine, the paper

is corrugated by the discs, and the paper is torn one sheet at a

time in the corrugation. That is why production is increased

by the tearing method.

When paper is discharged from a cutting machine it comes

out straight. I experimented on the beveled edge discs because

the more the edge is beveled, the more the excelsior will turn

when it is discharged. When the paper is discharged from a

tearing machine, it will automatically twist.
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At the time I moved my plant from Rafter's location to a

new one, I knew Rafter was going East to sell his machine. I

knew he had sold a machine to Mr. Wheeler. With reference to

Defendant's Exhibit H, a newspaper article published March

29, 1925, the witness testified: I don't know when the pictures

were taken. My first knowledge of the article was on the date

it was published, except Claude Rafter had mentioned to me
that someone had been down taking pictures, and he had given

them a story of his father's discovery, and what was going on,

and I thought it was perfectly all right from what he told me.

In 1926, I visited Mr. Wheeler in Portland, when he was oper-

ating [87] his machine. I did not examine the machine or the

excelsior, and as far as my knowledge goes, his machine was

cutting excelsior at that time.

In 1928 I had a selling agency in Portland while Mr. Wheeler

was in business. Mr. Converse was my representative.

The American Excelsior Company, to whom I have given a

license on the patent in suit has the rights to the whole country

except the three Pacific coast states and Vancouver. They also

have the rights of my Canadian patent. The machines I had

placed in the East before the date of the contract with the

American Excelsior Company were taken over by the American

Excelsior Company under my license to them.

It is stipulated between the parties that proper notice was

given by mail to the Defendant that he was infringing.

I showed Robert L. Rockwell, my engineer, the machine I

had purchased from Foster in about March or April of 1926.

At that time when he was at my plant he operated the Foster

machine and put paper through it to see how it worked. At

that time he also saw the one I had purchased from Rafter,

and I explained to him what I had done to that machine, and
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how easy it was, and how little it took to make a tearing

machine out of a cutting machine. Mr. Rockwell's purpose in

examining the Rafter machines was to see how they functioned

before and after the changes I had made.

The first time I consulted Mr. Rockwell about my invention

was a month or a little more after I had discovered the

tearing method, that would make it somewhere around January

or February, 1925. I continued to consult Mr. Rockwell to the

early part of 1926, talking over my problems with him all the

time. He rendered me invoices for the charges he made for that

service.

Plaintiff's Exhibit 13, being Antonsen 's file wrapper, admitted

in evidence. [88]

ROBERT L. ROCKWELL,

a witness called in behalf of the Plaintiff, being first duly sworn

testified as follows:

Direct Examination.

Questions by Mr. WINTER

:

Where do you reside, Mr. Rockwell?

A. My home is at Fort Madison, Washington, but my office

is in Seattle, 804 Alaska Building.

Q. What is your business or profession?

A. I am a consulting engineer, and also a registered patent

attorney.

Q. Where is your business? Do you keep an office in Seattle?

A. Yes. 804 Alaska Building.

Q. How long have you been a consulting engineer?

A. Since April 1, 1918.
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Q. What has been your experience as an engineer?

A. Well, my experience has been chiefly along the line of

designing new machinery, consultation work along that line,

investigation and reports, preparation and prosecution of pat-

ents, particularly in connection with those that I have been

identified with as an engineer.

Q. How long have you been doing that?

A. I have been particularly active in patent work for the

last nine years.

Q. State to what extent does your technical training and

experience, the practice of your profession—to what extent have

you become familiar with various mechanical principles ?

A. Well I am very familiar with them; that is the principal

line of work that I have been doing for—ever since I have been

in private engineering practice, and even prior to that time.

Q. Are you a graduate of any school?

A. Yes, I am a graduate of the Electrical Engineering In-

stitute of New York; majored in machine design. I have also

taught machine drafting and machine design.

Q. Now are you acquainted with the plaintiff, Louie J.

Antonsen? [89]

A. I am.

Q. State when you first met him in a business way.

A. He called at my office the first time in January of 1925.

Q. Did he consult you at that time?

A. No, his visit was more in the nature of an inquiry. He
asked me if I was in a position to advise him in connection with

some experiment he was conducting on a new machine, and

whether or not I was able to prepare and assist in the prosecu-

tion of the patent that he thought he might want to take out

on this machine.
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Q. When did you see him next?

A. It was in the early part of February of that same year.

Q. Did he consult with you at that time?

A. Yes. At that time he explained to me that he was sure that

he had a good proposition, but he was practically without funds,

and wanted to know if he could make some arrangement with

me so that he could drop in from time to time and get advice

along mechanical lines, if he would assure me that I would

have the job of preparing and prosecuting the patent for him.

Q. Now did he employ you finally to get a patent?

A. Yes, he did.

Q. Handing you a document which is, I think, marked

Plaintiff's Exhibit 1, you have seen, I think, that document

before?

A. I have.

Q. Were you employed by the plaintiff in regard to securing

a patent? What kind of a machine did that patent cover?

A. This was a paper excelsior machine adapted to produce

paper excelsior by tearing, as distinct from cutting.

Q. Now when were you employed to get this patent?

A. I was definitely employed, that is Mr. Antonsen gave me

definite instructions to proceed with the preparation of the

patent on the 16th of March, 1926.

Q. Before that time had you done any work at all towards

getting [90] the patent?

A. In July 1925 we had a search made of the patent records

to determine the novelty of his invention in the art.

Q. And did you tell Mr. Antonsen the result of that search?

A. Yes, we considered it fully.

Q. Now what did you do then towards getting the patent?

A. Well, after Mr. Antonsen definitely employed me, I in-
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sisted that I would have to see the machine that he had in-

vented; and he had previously in conversations described the

machine, and described other machines, but his description was

rather vague, and I insisted that in order to properly execute

my task it would be necessary for me not only to see his

machine, his new machine, the one that involved the invention,

but also any others that would distinguish his invention in

the art.

Q. And as a result of that wThat did you do?

A. The following day Mr. Antonsen took me down to his

factory, and he showed me his machine in operation. He also

showed me at that time the machine which he had on the bal-

cony but was not operating in production, that was adapted

to produce cut paper excelsior, as distinguished from the paper

excelsior that he was manufacturing by the tearing method.

Q. Did you see the Antonsen machine in operation at that

time?

A. I did.

Q. Can you describe that machine?

A. Yes; the machine consisted, briefly, of a stubstantial

framework, near the front end of which were journaled two

oppositely rotating shafts carrying bevel edged discs, the jour-

nals were securely positioned against end play by means of

shoulders and nuts, and lock nuts, and there was a comb of brass

opposite about the middle of the discharge side of each of the

groups of discs mounted on the journals; on the upper shaft

at one end was a flywheel, as I recall it, and on the other end

a pulley; synchronized with the rotating [91] journals was a feed

j)late which conveyed the material into the rotating discs. This

machine was mounted on a balcony at a considerable distance
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above the floor; the exact distance I didn't measure, but I

would judge it to be approximately ten feet. It may have been

a little less than that, but I would say eight or ten feet; and

the paper stock wras mounted near the machine so that it could

be readily fed onto the belt; the belt then conveyed it to the

cutter head, composed of these oppositely rotating spindles which

I have described. In passing through them the material was

torn and then fell onto the floor below in decidely haphazard

fashion.

Q. Now where was the other machine %

A. The other machine was on the same balcony near the front

of the establishment, but was not connected up for production

use. As a matter of fact there was no motor on it at the time

I saw it.

Q. What difference was there between the two machines'?

A. There was this generic difference, that the intermeshing

Antonsen machine, the one that was actually operating, in pro-

duction, had the edges separated so they did not touch. The other

machine was distinguished from the Antonsen machine by the

fact that the intermeshing discs were in facial contact ; they had

decidedly sharp edges. There was a spring at one end of the

frame, which resiliency urged the upper spindle discs into con-

tact with the lower spindle discs. There was no flywheel on either

of the spindles, and there were no combs on that machine.

Q. Did you yourself feed any paper through this machine,

or did you see any fed through it ?

A. Yes, I did, through both of them.

Q. How did the product compare? Describe the product that

was made by the machine which you have last described.

A. This is the machine that was not in production. The

machine [92] would cut the paper with very smooth edges up
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to, I would judge, six or seven sheets, and if more was at-

tempted—that is, if one attempted to feed more paper through,

the machine would jam; the machine would not operate.

Q. Now in making this experiment how did you—with what

power did you drive the machine ?

A. By hand power; just turning the wheel by hand.

Q. Now do you know who worked on the Antonsen machine,

the one you have first described ?

A. Yes.

Q. Who was it?

A. Walter Swarfver.

Q. Did you ever talk to him about the work he did on it!

A. Yes.

Q. Who is he, what is his business ?

A. He is a machinist in Seattle, with whom I have previously

worked on other—on the development of other inventions.

Q. After you examined the Antonsen machine and had ex-

amined the other machine, what did you do with reference to

obtaining a patent ?

A. Well after we had examined the machines there in Mr.

Antonsen 's factory, he took me up to Frederick & Nelson's

where we saw the Blumfelt & Rapp machine.

Q. Did you examine that?

A. Yes, I did.

Q. What examination did you make?
A. Well I made a critical examination of the condition of

the discs, their edges and the fact that they were in facial con-

tact, I also saw the machine in operation and made a critical

examination of the product produced by the machine.

Q. What did it produce?
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A. It produced cut strips of paper considerably wider than

those produced by Antonsen 's production machine, and the strips

came out [93] of the machine and settled apparently just one

piece on top of the other, and didn't mix. They didn't make a

resilient product.

Q. What kind of paper was fed through that Blumfelt

—

what is that?

A. Blumfelt & Rapp machine.

Q. Blumfelt & Rapp machine.

A. Just ordinary waste paper.

Q. How many thicknesses of paper were fed through that

machine ?

A. Oh I would say about six or eight. I am sure it was not

over eight.

Q. Did it have any tendency to clog or choke ?

A. If you fed too many sheets of paper through it, it would

simply stop the machine.

Q. Now will you describe the Blumfelt & Rapp machine as

compared with the Antonsen machine. I mean not the Antonsen

machine that he invented, but the other one that you saw there.

A. The one that was in production ?

Q. No, the other one; the one that wasn't—that you oper-

ated by hand and that cut the paper.

A. That machine that was operated by hand had less bevel

on the cutting edge as I recall it now than the Blumfelt & Rapp

machine, whereas the—may I add that the Antonsen production

machine had a sharper angle than either of the others'?

Q. Now the Blumfelt Rapp machine, how was that con-

structed? Did that have oppositely rotating spindles?

A. The essential elements, essential operating elements were
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very similar to those of the machine that we operated by hand

in Mr. Antonsen 's plant.

Q. Will you describe its operating features or members?

A. The machine was constructed on a very substantial frame

;

there were two oppositely rotating shafts carrying bevel edge

discs with the edge side of these discs in facial contact. There was

no comb [94] on the discharge side of these shafts, and there was

a motor used to drive the shafts, and a gear arrangement in be-

tween the two shafts to operate the two spindles or shafts in

unison.

Q. The Blumfelt & Rapp machine, you may state whether

that cut or tore the paper.

A. That was decidedly a cutting operation.

Q. Who was the attorney that got the Antonsen patent, the

one that you have before you, Plaintiff's Exhibit 1?

A. At the time that Mr. Antonsen employed me, I was not

registered as an attorney myself, although I had prepared a large

number of patent applications, and collaborated with patent at-

torneys in their prosecution, and in this instance, as in many
others, Richard J. Cook acted as the attorney of record in the

case.

Q. Who did the work ; who prepared the application for the

claim ?

A. I prepared the pencil drawings ; the ink drawing was pre-

pared by Mr. Cook's office; I wrote the specifications and the

claims.

Q. Did you do any work of securing this patent after the

first application was made ?

A. Yes, I consulted with Mr. Cook's associate, Mr. Robin-

son, as the different office actions came back, and we agreed

upon the proper material to incorporate in the reply.
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Q. Now at the time that Antonsen consulted you, did he ever

consult you about any machines excepting the two that you in-

spected ?

A. Yes, in February Mr. Antonsen brought in some technical

problems in connection with a small machine that he was ex-

perimenting with, and he explained at the time that he wanted

to tell me the whole story of just what he had done up to date,

and what he was faced with, and get my advice in the matter of

proceeding with the development of the invention. At the time

I was very busy with some design work, and we set a day for

a luncheon engagement, and during that luncheon Mr. Anton-

sen described just what he had done up to date, and asked my
advice in regard to the development of [95] the edges to be em-

ployed in this cutting—in these shredder discs that he was work-

ing with.

Q. You were present today when the court and counsel in

this case visited this machine ?

A. I was.

Q. You saw this machine in this case operate ?

A. I did.

Q. And you saw what it produced ?

A. I did.

Q. Did you examine that machine ?

A. I did.

Q. I wish you would compare that machine with the machine

that Antonsen had bought from Foster, being the machine that

you examined at the time that you went over to visit Anton-

sen's shop.

A. There was a marked similarity in the appearance of the

machines, but on critical examination there was a decided differ-
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ence. The similarity resided in the relation of the moving parts,

namely the spindles each carrying a plurality of bevel edge discs,

and the sharp edges of these discs in the machine that I saw in

his plant plant were in actual facial contact, whereas in the

machine that we saw today only one or two discs of each spindle

were in actual contact; the others were separated. The machine

in Seattle, in Mr. Antonsen's plant didn't have a fly wheel; it

had a rather heavy spring ; my recollection is that it was decid-

edly heavier than the spring that is on the machine in question

that we saw today. That spring was positioned by means of a

lock—I mean a nut and lock only.

Q. Which spring do you mean?

A. The spring that urged the upper shaft and its appended

discs into facial contact with the discs on the lower spindle.

Q. Are you speaking about the spring on the Foster machine

or on this machine now ?

A. The spring on the —well, I am comparing the springs on

the two [96] machines ; the one that has the heavy spring would

be the so-called Foster machine; the one that has the relatively

lighter spring would be the one of the defendant's.

Q. What function did the Foster spring perform?

A. The purpose of the Foster spring was to keep the edges

of the discs in contact, facial contact, so that the material as it

passed through the production head would be cut. I would like

to point out this last outstanding difference also. In the so-called

Foster machine the edges of the discs were sharp ; that was also

true on the edges of the discs of the Blumfelt & Rapp machine,

all the way, whereas the edges of the Antonsen machine in pro-

duction, the edges of the discs that I inspected in Walter

Swafver's shop and at other times, were dull. As a matter of
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fact, as the machine was made, there being made in Mr. Swarf

-

ver's shop, he pointed out particularly that instead of making

the edges of the discs sharp they proposed to grind them so that

they would be blunt, as that had been found by experimentation

to produce the better product by means of the tearing process.

Q. Is there any difference between the Foster machine and

defendant's machine as far as the upper roll being rigid or fixed?

A. No, the defendant's machine and the Foster machine were

similar in that respect. The defendant's machine has a fly wheel;

the Foster machine did not have such a flywheel. I think those

are the outstanding differences that I noticed.

Q. Did you observe any clogging of the defendant's machine

while you observed it today in operation ?

A. Yes, sir, I did.

Q. Describe that.

A. As the material passed through the spindles it was noticed

that the strands, at least a number of them, appeared to clog,

particularly at the end where the discs were in facial contact,

not so much on the other portions ; but there was a building-up

process [97] under way there as the machine operated, which

seemed to increase as the stock was fed through the machine.

Q. Could you state why the machine would clog where the

discs were in facial contact and did not clog where the discs were

separated ?

A. Where the discs were separated in that machine the ma-

chine employed a true tearing process, whereas where they were

in facial contact because of the very unvariable condition of

the discs at that particular portion, there was a combination

tearing and cutting process. Critical examination of that ma-

chine will show that where these discs are in facial contact, that
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the plain surface of the cutting edge has been changed so that

at the tips where the discs are in contact a reverse bevel has

been established, making very unsatisfactory cutting operation,

and in my opinion has a tendency to encourage the jamming of

the paper strips in between the discs.

Q. Now were the rolls or spindles secured at either end?

A. The same in defendant's machine as they were in the

Foster machine, by being secured at the ends. I take it you mean

with reference to the lower spindle or upper spindle?

Q. Both of them. Both lower and upper.

A. The construction was to the best of my recollection, very

similar. The upper spindle in the Foster machine was main-

tained in the position by means of a spring, and that was also

the case in the defendant's machine. The lower spindle was posi-

tioned by means of shoulders, and I believe a—and I believe

these shoulders were engaged in the inner edges of the bearings

carried by the frame. The shoulders of this particular machine

consisted on one end of a true shoulder, and on the other end

of a nut and lock nut ; a decisive position.

Q. Now I understood you to say that the discs in the de-

fendant's machine excepting at one end, were separate and

apart ?

A. Yes, sir.

Q. What would cause these discs to be separate and

apart? [98]

A. Unequal spacing of the discs on the two spindles ; assum-

ing of course that the discs were all of the same thickness, which

I did not have an opportunity to examine critically ; a variation

in the thickness of the discs, or a variation in the thickness of

the spacers or washers, would have a tendency to disturb that

precise position for facial contact.
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Cross Examination.

Questions by Mr. FENLASON

:

Did you examine the machine in the Antonsen plant, known

as the Foster machine, that is the one not operated by power, on

more than one occasion, the one that you mentioned ?

A. No, that is the only time I saw it.

Q. And you never saw that machine operate under actual

conditions of power being applied to it in the usual course of

operation ?

A. No.

Q. Now the upper spindle was yieldable in longitudinal direc-

tion, referring now to what we call the Poster machine. Is that

correct ?

A. It was, but not to so great an extent as in the defendant's

machine.

Q. I understand that, sir ; and you attribute the difference in

that to the degree of strength of the coil spring ?

A. Yes, that would make a decided difference in operation

of the machine, just changing the spring.

Q. In other words, if you put a lighter spring in you would

have a more easy time to accentuate the longitudinal movement.

Is that correct ?

A. It would require less force.

Q. It would require less force. That is right. Now from your

examination of this Foster machine did you look to ascertain

for sure that the discs were in complete facial contact ?

A. I did.

Q. You don't undertake to say that these discs at the time

you [99] saw it, were in the precise position as they were

mounted by Mr. Rafter when he sold the machine?
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A. I couldn't testify to that. I don't know the condition, of

course, when he sold it. I can only testify to what I saw.

Q. Was the mechanical condition of that machine such that

if there had been a slight separation, aperture, between the

contiguous intermeshing discs at the time of its original con-

construction, then that aperture could have been eliminated so

as to bring these members, namely the discs, into what you say

is facial contact ?

A. If the machine was built along the line that I saw it,—

I

don't know that I get that question.

(Question read)

A. I would say from the construction of the machine that

if the spring was there at all they would automatically come

into facial contact; as long as that spring is there they would

be urged into facial contact at all times.

Q. Was there any limit to the longitudinal shifting of the

upper spindle?

A. I suppose the shifting of the upper spindle—I will put

it this way: The construction was such that the upper spindle

was free to move until the discs of the respective spindles were

in contact in one direction; in the other direction they could

move until the bevel on one disc interfered with the bevel on

the next disc.

Q. That is they had complete oscillating movement measured

by the width between the beveled edge or othe other edge of the

contiguous disc?

A. If sufficient force were applied it could be moved that

distance, but it would require a very sizeable force to move it.

Q. And that sizeable force would vary, I suppose, with the

strength of the spring. Isn't that right?
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A. Obviously. [100]

Q. And not only with the strength of the spring, but with

the tension put upon the coils. Isn't that right?

A. Obviously, yes. Compression of the spring and size of

the wire and diameter of the spring would be determining

factors.

Q. Suppose you had there a very light spring and you had

very light compression, and you put through a sufficient number

of papers so that the tension exceeded that exerted by the spring,

what would be the movement, if any, of the upper spindle of

the machine?

A. I have not observed that from the standpoint of direct

examination, but it is my opinion and conviction that in that

case the paper would turn over in the interval and block the

machine. I don't see how it could do otherwise.

Q. And that would be occasioned by the fact that there are

thorough separations between these intermeshing discs?

A. Yes, sir.

Q. If such is the case why don't you have the same phenom-

enon when you have the same separation, so that instead of being

caused on the flexible element, it is caused on the thick spindle ?

A. There is a very decided difference in the two that I

have not emphasized sufficiently, perhaps, as a groundwork for

my reply, if I may insert that. In the cutting machines the

lap of the cutting edges is relatively small, whereas the Anton-

sen machine lap is relatively greater. In the Antonsen machine

also the edges—let me refer to it as the pointed edge of the disc

—has a more acute angle, so that there is more space in be-

tween the different discs, and that clogging does not occur. Fur-

thermore, the paper in passing through the intermeshing discs,
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is bent before it is torn ; it is corrugated before it is torn, which

greatly reduces the amount of force required to separate the

fibers of the different sheets of stock as they pass through the

production head, whereas in the cutting machine it is necessary

to sever the fibers in [101] order to shear them or cut them.

Q. Let me ask you this: If you have sufficient power there

in the Foster machine so as to accentuate the spring compres-

sion on the springs, and cause a separation, then you no longer

have a cutting machine, do you ?

A. It certainly does not

Q. Would you have a cutting machine then?

A. Will you read the question ?

(Question read)

A. No, the machine would clog.

Q. Sir?

A. The machine would clog under those circumstances.

A. That is your opinion?

A. That is my opinion, yes.

Q. That is your opinion. But assuming that it didn't clog?

A. That is my opinion, based on experiments with the so-

called Poster machine.

Q. I understand that you turned it over by hand on one

occasion ?

A. Yes, sir.

Q. Assuming now that it didn't clog, and that it would pass

through, what kind of excelsior would be produced?

A. That is, assuming that the machine had been changed so

that

Q. No, no. Assuming now that sufficient paper is fed into

the machine so as to compress the spring and in turn to shift
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the upper roll, making an aperture between contiguous threads,

and further assuming that the machine won't clog at that point,

but it goes through, what will be produced, what kind of paper

excelsior ?

A. If the conditions were favorable for that operation it

would undoubtedly be torn paper excelsior.

Q. And would there be any

A. I would like to qualify that reply by saying that in

my [102] opinion it would require considerable change in the

machine to accomplish that.

Q. And would there be any difference between the excelsior

so produced under the conditions I outlined in the hypothetical

question, and the excelsior produced on the Antonsen machine?

A. Yes, very decidedly.

Q. And that would be, I suppose, that in the Antonsen the

width of the excelsior would be more uniform?

A. No.

COURT : I am afraid a little leading, counsel.

Q. Let me put it this way : What would be the decided differ-

ences ?

A. The decided differences would be principally in the ap-

pearance of the edges, and also in the—and also in the way the

material would be acted upon by the discs.

Q. Now what would be—under my hypothetical question you

told me that if they would work—you reserved an opinion on

that?

A. Yes.

Q. It would result in torn excelsior?

A. Yes.

Q. What would be the difference between that torn excelsior
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and torn excelsior made by, we will say, the Antonsen machine ?

A. The difference would be principally in the appearance of

the edges and in the appearance of the strips, for this reason:

In the Antonsen machine the intervals between the discs are

fixed; the paper has a chance to slip one way or the other in

passing through the production head, and be torn in that opera-

tion. Whereas in the hypothetical setup that you enumerated,

the paper, if torn, would have to be held in between the inter-

meshing edges ; the spring is there, it is holding it there ; there

is a condition which is not at all comparable, in my opinion, to

that in the Antonsen machine.

Q. Would that change the appearance of the edge of the ex-

celsior ?

A. It certainly would. [103]

Q. Which would have a more ragged edge?

A. The material from the Antonsen machine.

Q. Now would you describe the kind of excelsior you cut

with the Foster machine in your hand experiment, as having

smooth or rough edge?

A. Smooth edge, smooth enough so that it could easily cut

the hand.

Q. And that would be to an ordinary person readily dis-

cernible as a smooth edge, I suppose?

A. Yes.

Q. What would be the effect of idling a machine like the

Foster machine having—running at an idling speed so that the

peripheral speed of the discs was about twelve or fifteen hundred

feet per minute?

A. I will have to ask you first what you mean by idling?

Q. I mean running the machine without feeding through any

material for the purpose of being cut.
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A. What would be the effect, you say?

Q. Yes, what would be the effect upon the metal?

A. The edges would simply grind together, that is all.

Q. Would the discs become hot?

A. They would if that operation was continued long enough.

Q. And how long do you think it would have to continue run-

ning metal to metal at a speed of twelve hundred lineal feet per

minute, with no lubrication, in order to become hot ?

A. That would depend on several things. One of the deter-

mining factors would be the amount of lap of the discs, because

that will represent then the sweep of metal past metal. In the

so-called Foster machine that lap is small. Furthermore a test

of the disc was filed, and I found that to be hard. If the metal

is hardened the wear there would be relatively small. Further-

more, this is not as a severe a condition as a person might think,

in that we have a rolling action between the discs so that we

have one element of the [104] contact surface in contact at one

instant; then for a considerable length of time those surface

elements have an opportunity to cool in the air before they come

around and are contacted or contact themselves in the intermesh-

ing engaged position ; so that there would be a number of factors

that would have to be considered in even making a guess as to

how long it would take to heat dangerously, that is enough so

that there would be a large element of wear as a result of the

heat.

Q. Would the continual forcing of these discs in facial contact

wear the discs themselves so as to produce shoulders beyond the

point where the interlapping takes place ?

A. It would in time, bound to.

Q. I didn't notice that you mentioned anything about finding

any shoulders?
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A. I didn't mention anything about shoulders. I did call

attention to the fact that where the discs of the defendant's

machine were in facial contact, that a reverse bevel had been

produced.

Q. Yes, but I mean in the Foster machine. I didn't hear you

say anything about finding any shoulder on those that were in

such strong facial contact with that powerful spring ?

A. That is one of the objections to that type of machine, and

every so often it becomes necessary to face these discs so that

the cutting operation will continue.

Q. Well, those discs on the Foster machine, had they been

faced? Yes, or no, or do you know?

A. I don 't know ; I know they were in good condition.

Q. But you don't undertake to say, though, who put them in

that particular condition ?

A. No, I am not informed as to that.

Q. Now isn't it true that assuming a machine—we will say

like the Rafter machine, where you strove to have it in facial

contact—in ordinary practice it is practical to have these ninety-

two or ninety [105] odd interlapping discs each and all in facial

contact? Is it a mechanical, reasonable, practical proposition to

have that?

A. Yes, certainly; simply a matter of precise construction,

that is all.

Q. And will the wear be such as to maintain that situation

respecting all members of these discs?

A. Some undoubtedly will wear faster than others.

Q. And what will be the result of that?

A. You mean the production capacity of the machine would

be increased

—
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Q. No, as regards to whether all the discs would be touching

or not.

A. Well as soon as the point of contact is relieved on say one

pair of discs, it will be transferred to other discs. In other

words it would only require a very minute space, so small that

it would almost defy measurement, to transfer the pressure from

that disc to other discs, and that condition would be going on

continually throughout the different elements of the machine.

Q. Now in the Antonsen machine both the lower and the

upper spindles were fixedly journaled?

A. Fixedly positioned longitudinally of the spindles.

Q. What was the distance of clearance between the contiguous

intermeshing discs on the upper and lower spindles % What toler-

ance of clearance was apparent there?

A. It would be, according to my recollection, about one thirty-

second of an inch, I would judge. That is simply my judgment.

I didn't actually measure it. There was very apparent separa-

tion; I would judge it to be about one thirty-second of an inch.

Q. So that we get it: The difference between what we call

the Poster machine and the Antonsen machine, is that one had a

fixed clearance rigidly maintained respecting longitudinal rela-

tion, about one thirty-second of an inch ; that was the Antonsen

machine. And the other machine, there was an elimination of

this clearance of one thirty-secondth of an inch, and in fact facial

contact except [106] as there might be some displacement caused

by the compression spring. Is that right ?

A. That is correct with reference to those two elements.

The—
Q. Those are the elements

—

Mr. WINTER: Wait a minute.

Mr. FENLASON: Yes; I didn't mean to interrupt.



vs. C. C. Hedrick 107

(Testimony of Robert L. Rockwell.)

A. The Antonsen machine, of course, had other features that

I considered very important. The placing of the combs on the

discharge side of the spindles, being very important; the use of

flywheel as synchronized so the speed of the belt is that of peri-

pheral speed of the spindles. I didn't mention that feature before.

Q. Now these features that you have mentioned have nothing

to do with the making of the paper itself, the shredding or the

cutting on a point of contact?

A. You say these differences do not ?

Q. Let me get at it this way : When did Mr. Antonsen consult

you—by the way, have you your records here?

A. Yes, I have my time cards here.

Q. The original time card record?

A. Yes, sir.

Q. Do they show all the visits and calls Mr. Antonsen made

on you?

A. Show all the visits and calls Mr. Antonsen made after I

was given definite instructions to proceed with application for

the patent March 16th.

Q. Of what year?

A. 1926.

Q. How about your record as to your prior conferences with

him, etc.?

A. I simply make memorandum references to those in my
general calendar pad.

Q. Where is your calendar pad?

A. I have the leaves in question right here.

Q. Did you keep a ledger book of your own accounts, a gen-

eral ledger? [107]
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A. Well I have a rather abbreviated system of bookkeeping,

inasmuch as I do not have very many different clients at one

time, so that, like a great many professional men, my bookkeep-

ing system is not what one would consider ideal. I don't carry

a—I have a ledger which is rather abandoned, has been for a

good many years. I don't keep my records that way; simply

make a copy of the invoice and file that in the accounts receivable

file, and then when that is paid I file it in the accounts paid file.

Q. Have you any invoices covering your services prior to

your permanent employment?

A. Yes, I have.

Q. Will you produce them please?

A. That is a carbon copy of the original rendered Mr. An-

tonsen.

Q. I have particular reference to the invoice for services

rendered by you as consultant, occurring prior to March 18, 1926.

A. That is all included in that statement. As I explained

before, when Mr. Antonsen came to me he was without funds,

and we simply had an agreement that I was to be employed in

connection with the preparation and prosecution of the patent,

and in addition to that there is a charge there for consultation

service rendered prior to that time; that is all lumped into one

invoice. I think it will be evident to anyone familiar with the

charges for such service that the amount of the charge there is

more than the amount that would be a reasonable charge for the

preparation and prosecution of the patent alone.

Invoice marked Defendant's Exhibit "I", for identification.

Q. Now Mr. Rockwell, there is an item here on your state-

ment, or charge, " Preparation and filing fees for excelsior

machine and process, application U. S. A. $235."
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Mr. WINTER: I don't see how counsel can go into those

things. It is all right for you to fix dates.

COURT: I think he has a right to examine this witness as

to [108] his relation; might bear on his credibility; I can't tell.

Q. You have shown an item there of $235.00. Now do I under-

stand that $235.00 is including the services you rendered from

1924 until this time ?

A. I didn't render any services for Mr. Antonsen in 1924.

Q. Didn't you render him services in 1924 and 1925?

A. No.

Q. Then the first service you rendered him was beginning in

March, 1926?

A. No, February of 1925.

Q. Oh you did render him services in 1925?

A. I did. Consultation service only.

Q. Consultation service only?

A. Yes.

Q. You saw him in February, 1925 ?

A. And may I amplify that by saying that that consultation

service was simply of an advisory character in connection with

his experiments. That is all. I did not design any machine for

him.

Q. He came up to your office, I understand?

A. Yes.

Q. Did you make a record of those visits?

A. It is on the calendar pad, that is all.

Q. May I see those calendar pads?

A. Yes, they are my time cards.

Q. I notice that this Antonsen luncheon is in red pencil. I

hope that didn't denote that you paid the bill?
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A. No, Mr. Antonsen paid for the luncheon. I would like to

emphasize that at that time there was certainly no occasion for

making a charge. Mr. Antonsen simply unburdened himself, so

to speak, while we were at luncheon. He paid for the luncheon.

He asked my advice in connection with his experiments, and

assured me that I would get the job of preparing and prosecut-

ing the [109] patent application.

Q. Now did you see him other than—on other occasions other

than as shown here by your memorandum or your day book leaf,

the 4th of February, the 6th of February, 1925, and the 14th of

July, 1925?

A. I may have, but I have no way of definitely fixing the

dates. I recall distinctly that he did call me on the telephone

on occasions.

Q. Didn't Mr. Antonsen employ you to make a search re-

specting the Rafter patent?

A. No.

Q. Did you advise your client, Mr. Antonsen, to save any

samples of the machines—of the paper excelsior made on the

Foster machine?

A. Well I may have, but I don't recall the details of our

conversation. It is a long time ago. I did urge him, of course,

to in every way protect his position, and I was particularly

impressed at the time he consulted me with reference to his

experiments, that he wasn't satisfied in his own mind that he had

developed the machine to a point where he wanted to go ahead

either with the manufacture of it, or the patenting of it as it was

in his mind at that time.

Q. Now coming to the Rapp-Blumfelt machine, it has a pair

of spindles and rotating shredding discs in multiple mounted

thereon; is that right?
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A. Yes.

Q. And both upper and lower discs are rigidly fixed or jour-

naled so as to prevent movement in a longitudinal direction; isn't

that correct?

A. Now it is my recollection that there is a spring on the

Blumfelt & Rapp machine also.

Q. Are you sure about that?

A. That is my recollection of the machine that I saw at Fred-

erick & Nelson.

Q. In the Rapp & Blumfelt machine are not the spindles

held in fixed position, both the upper and lower spindles, in rela-

tion to [110] each other?

A. No, my recollection is that there was a spring employed

to keep them in facial contact.

Q. Now you examined the machine out here at Mr. Hedrick 's

place ?

A. I did.

Q. I will ask you did that machine have a compensating mem-

ber upon one or both of the spindles to permit of the longitudinal

movement of either one or both of the spindles relative to each

other and relative to the supporting frame in which the same

are journaled.

A. By compensating member I take it you mean a spring?

Q. Yes.

A. Yes, there was a spring for that purpose.

Q. Sir ?

A. There was a spring that urged one of the spindles, the

upper spindle, toward the edge side of the discs on the lower

spindle.

Q. Was there a longitudinal movement of the spindles having
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a yielding member disposed thereon when the machine was run-

ning at regular load?

A. I didn't notice that particular feature under abnormal

conditions. I saw that there was a movement.

Q. You would only have to have a displacement of one thirty-

secondth of an inch in order to give the separation which you

have in the Antonsen machine. Isn't that true?

A. That is true, but it is very noticeable; that one thirty-

secondth of an inch is very noticeable.

Q. Did you observe by hearing, or otherwise, any particular

phenomenon when the machine out there was in operation, and

did you make any observation, or notice any difference in the

operation noises developed when the machine was running light

packs of sheets, or heavy pad paper, to shred ?

A. Yes, there is difference in the noise. [Ill]

Q. Were you conscious of a snapping noise at the conclusion

of the feeding of a heavy packed sheet of papers ?

A. Yes, I recall a clicking noise.

Q. And in your judgment was that not due to the action of

the spring?

A. I would say that was probably due to the action of the

spring.

Q. And was it not caused by the action of the spring spring-

ing against some source—members which had been previously

separated ?

A. Yes, there were two sets of discs that I noticed, particularly

at one end, which were in facial contact; that noise could have

been made by those being separated and coming together again.

Q. You noticed paper running through this at the time before

the click took place, didn't you, in making paper excelsior?

A. Yes.
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Q. And did you observe any smooth edge on the paper excel-

sior made at that point on the machine?

A. Yes, I noticed particularly that it was very much smoother

than it was at the other end of the machine, where the discs were

not in facial contact; I noticed that particularly. But I would

like to call attention to the fact that those discs are not sharp,

and they do not have a proper seat there for a true cutting opera-

tion. As I have emphasized before, they have been allowed to

wear until there is a reverse bevel at that particular point.

Q. You didn't call that reverse bevel to our attention when

we were out there Mr. Rockwell? Yes, or no?

A. No. I did call the Court's attention to the fact that those

were in contact, and that I would have something to say about

that in connection with my testimony. That was a feature that I

am emphasizing at this time.

COURT: I don't think he was under any obligation to make

an exposition out there.

Mr. FENLASON: I don't think he was, either. [112]

Q. Did you select a sample of that excelsior which you have

mentioned was cut more smoothly than the other?

A. No I did not.

Q. Do you contend that the excelsior which you referred to

was cut excelsior, as distinguished from torn excelsior?

A. No, I would say that the way the machine is—that is, that

the machine in the condition that it is at the present time, and

operating as it does, it produces torn excelsior.

Q. And as to all parts of the machine ? Yes or no ; then you

can explain.

A. No. I would like to modify that by saying that in these

two discs that are in contact when the amount of material that I

fed through is—well, put in a small number of sheets, it might be
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more nearly a torn excelsior than in the other parts of the

spindles, but discs are not in proper condition to produce cut

excelsior.

Whereupon proceedings herein were adjourned until 10 o'clock

tomorrow morning.

Friday, April 28, 1933, 10 A. M.

ROBERT L. ROCKWELL resumes the stand.

Cross Examination continued.

Questions by Mr. FENLASON

:

Mr. Rockwell, assuming that in the machine which you in-

spected, which is known as the Foster machine, that four or five

sheets of paper, pages of paper, would cause a separation of the

springs, would it not be true that the lesser number of pages of

paper would cause a separation in the machine which you saw

yesterday, the Hedrick machine, having, as you said, a lighter

spring?

A. This is an assumption that does not exist in fact.

Q. I am asking you, as an expert.

A. But if that did exist in the other machine, then in my opin-

ion it would be very doubtful if in this machine, with only two

discs [113] in facial contact, there would be any decided separa-

tion, because the concentration that is on those two discs and

the separation would have to be effected by the force exerted by

the paper against the pressure of the spring through those two

contact surfaces. That I claim is not a comparable situation.

Q. Well assume that all the discs were in facial contact. If

they were all in facial contact then would you require a greater

or less number of pages of paper?

A. Well I would like to call your attention to the fact that
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we observed in this machine that we had reverse bevel on the

discs, and for the purpose of comparison I think we should put

our hypothetical problem on an even basis. The machine that I

saw in Seattle, which you have referred to as the Foster machine

had straight edges on the cutting sides of the discs. On the

machine that we have here we have a reverse bevel, due to wear.

That sets up a very much different set of conditions, and the two

machines are not directly comparable because of that difference

in these surfaces.

Q. You say that is due to wear. That is due to the natural

abrasive effect, I suppose, of paper being run through the

machnie ?

A. No, I think that is a very small contributing factor to the

wear in that particular case. Here we have the thrusts of this

spring concentrated against two sets of discs in facial contact,

which does not exist in the ordinary cutting machine. The thrust

of the spring under those conditions is distributed over all of the

discs which are in facial contact.

Q. And if it is distributed over all of the discs which are ill

facial contact, and they being all of the discs here, will you have

a condition here of beveled back edge appearing ?

A. After a long period of time ; they would have to wear, of

course, to that extent.

Q. That would be natural wear, would it not? [114]

A. Well, I would say that would be a very unnatural condi-

tion, bcause in a cutting machine the purpose of the machine is

to cut ; as soon as the discs become dull, why naturally they pro-

ceed to sharpen them.

Q. Just answer this question, please. Would that beveled back

be a natural result from the thrust of the machine?
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A. Yes, yes, surely.

Q. And that natural result in the use of the machine, would

it cause the tips to be out of facial contact?

A. The tips themselves would not be in facial contact, no,

with reverse bevel.

Q. Then because of this reverse bevel resulting from—which

would result from the ordinary use of the machine

A. I beg pardon, I think that is a rather wide statement.

Q. Didn't you state that the reverse bevel would result from

the ordinary use of the machine in operation?

A. Yes; it would be a very unordinary condition, though, to

ever let it go in that condition.

Q. It would result from the use of the machine in ordinary

operation ? Yes, or no ?

A. Yes.

Q. All right.

A. If the wear was allowed to continue to that extent.

Q. And if the wear was allowed to continue to that extent,

then the cutting edge, or whatever you desire to call it, would be

out of facial contact. Is that correct ?

A. The edges themselves would not be in facial contact.

Q. So you would have the same departure from facial con-

tact that we have in the Antonsen machine ?

A. Not the same, no sir.

Q. You mean by not the same, that you might not have the

same degree of separation? [115]

A. No, it is an entirely different mechanical setup, entirely

different.

Q. At any rate the shredding edges would not be in facial

contact, would they?

A. I concede that.
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Q. And not being in facial contact would they cut or tear ex-

celsior ?

A. There would be a tendency for a very poor job of cutting,

likewise there might be a tendency for a very poor job of tear-

ing. It would be neither good tearing or good cutting.

Q. All right; we would have neither good cutting nor good

tearing. Now respecting the resulting product itself, what would

be the result as respecting the edges of the produced excelsior?

A. The edges would in my opinion be rather rough, but

straight along the edges of the product.

Q. Rough but straight?

A. I mean by that the general contour of the strip would be

straight, but the edges would be a little ragged.

Q. Assuming, when that condition resulted so as to produce

the rough edges, you say, that the feed put in there of the paper

was of sufficient thickness to actuate the spring and cause a

further separation, what would be the attendant result as re-

flected in the edges of the manufactured excelsior.

A. They would become rougher. The degree of roughness

would be increased.

Q. And you would also have a scalloped condition, would

you not ? Yes or no ? Yes or no, and then explain.

A. Yes. If we understand by scalloping we mean that rough-

ness which occurs when imperfect cutting is performed.

Q. And the time of the appearance of this back bevel on

the discs would depend, would it not, upon the material of which

the discs were composed, and the pressure by which they were

maintained in facial contact? [116]

A. Yes, the material of which they were composed, the pres-

sure of the spring, and also the hardness of the material. You
can take ordinary soft material and by case hardening produce
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a hard surface which will stand a tremendous amount of wear

before there is any deterioration of that cutting edge.

Q. Now what kind of material went into the Wheeler ma-

chine, as respects the shredding discs'?

A. The Wheeler machine?

Q. Yes; that is the machine that you saw down at Mr. Hed-

rick's place.

A. No, I didn't have an opportunity to test that.

Q. Now you inspected two machines, as I understand it, the

Antonsen machine, and what we have identified as the Foster

machine.

Q. Did you inspect any others?

A. The Blumfelt & Rapp.

Q. And did you inspect any others?

A. I inspected parts that were being made for Mr. Antonsen

at Walter Swarfver's shop.

Q. Did you inspect the entire completed machine?

A. Not at that time, no.

Q. And of course prior to that time you had made no inspec-

tion at all ?

A. No.

Q. Now I will ask you please to exhibit this Exhibit H, for

identification. Do you observe the photograph there showing the

machine in operation, and the resultant product upon the floor?

A. Yes, sir.

Q. As regards the position of the paper excelsior as reflected

by that photograph, will you explain what difference there was

in the paper excelsior position at the time you observed—at the

time you inspected the Antonsen machine, which was in 1925,

I believe. [117]

Mr. WINTER: I object to that as not proper cross exami-

nation.
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COURT : Well he can explain as to the situation in which he

found the plaintiff's machine in 1925.

A. I believe I explained that the only machine that I saw

in production at Mr. Antonsen 's plant was his own production

machine.

Q. Yes, I think that is right.

A. The Poster machine we simply operated by hand to run

a few sheets of paper through so that I would see that the

product produced by Mr. Antonsen by his production machine

was more fluffy in the manner in which it piled up on the floor,

than is the product shown in this picture. This is a newspaper

reproduction, and it is not very clear, but it seems to be suffi-

ciently clear to definitely establish that distinction.

Q. How would you compare the condition of the paper excel-

sior there as respects the condition of the paper excelsior as it

came to rest, which you saw cut the other day at Mr. Hedrick 's

plant ?

Mr. WINTER: I object to that question as improper cross

examination.

COURT: Yes; sustained.

Q. Well you term your excelsior which you observed there

in the print, as laying up in a haphazard manner %

Mr. WINTER: I object to that as not proper cross exami-

nation.

COURT: Sustained.

Q. Now then I believe Mr. Antonsen had some combs upon

his machine, didn't he?

A. He did.

Q. He had two sets of combs'?

A. Well, he had a pair, one opposite the center of the top

spindle discs, and one opposite the center of the lower spindle

discs.
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Q. And these combs had kind of saw-edged teeth? [118]

A. Yes.

Q. That inserted into the aperture between the discs?

A. Yes.

Q. And what function did they perform?

A. They performed the function of maintaining the produc-

tion rate of the machine by preventing the winding of stray

strips around the spindle.

Q. And that was the purpose of the comb ?

A. That was the purpose.

Q. Did the comb cause a further degree of separation between

the severed strips, than would have existed without any combs?

A. There might be a slight effect ; but I think the outstanding

difference in the product would result in the crumpling of the

strips that would be carried by the revolving element into con-

tact with the comb and there stripped off into the pile, so it

would really help in making the material more resilient.

Q. Did that contribute to the fluffiness of the appearance of

the excelsior as it was deposited upon the floor?

A. I would say insofar as it affected the strips that were

crumpled, yes. That is not the major quality in the production by

any means. There are some of the strips, however, that do have

a tendency to follow the rotating element around; these are

caught by the combs and stripped off the rotating members, and

of course come off on the stream of material on the floor below.

Q. What amount of separation was there in the Antonsen

machine between the contiguous knives or discs ?

A. As I said yesterday, I didn't measure it accurately. My
judgment is that it would be about one thirty-secondth of an

inch, may have been more. I am certain that it would not have

been appreciably less.
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Q. Now, Mr. Rockwell, suppose that in what we call the

Foster machine, in the upper spindle, and that shredding disc

contained [119] on the upper spindle, closest to the end where

the spring was located, there had been inserted a washer—

a

separation washer—having an additional say one-sixteenth of an

inch in thickness, what if anything would be the physical result

as respects the positioning of the balance of the shredder discs

on the upper spindle in relation to the shredding discs on the

lower spindle?

A. The adjacent sides would be separated by the thickness

—

the extra thickness of that washer, I believe you say one-sixteenth

of an inch greater thickness?

Q. Yes.

A. The effect would be to separate the adjacent edges by that

amount for the balance of the discs on the spindles.

Q. So if you put an additional washer there, say one-thirty-

secondth of an inch, then you would have about the same condi-

tion that existed in the Antonsen machine ?

A. No.

Q. You would have a separation of one-thirty-second of an

inch, wouldn't you? ,

A. Yes, for part of the discs, but not for all.

Q. It would be a separation for all of the discs oppositely

with respect to the place where the washer was located,

wouldn't it?

A. With the exception of those which were in facial contact

because of the pressure of the spring. That condition would

exist for all the others, of course.

Q. Well as to those which did exist, you would have a sit-

uation like the Antonsen machine, wouldn't you?

A. The space between the edges of the discs would be ap-

proximately the same.



122 Louie J. Antonsen

(Testimony of Robert L. Rockwell.)

Q. Wouldn't it operate the same way when paper was fed

to it?

A. No, it would not ; there would be a decided difference.

Q. What would be the difference in that operation? We have

one [120] thirty-second of an inch space.

A. I would be very glad to explain that. It is an important

thing in this connection. I would like to emphasize the fact

that in the Foster machine it was the spring.

Q. Yes.

A. If we have, say, one or two of the sets of discs in facial

contact and a space of one-thirty-second of an inch between the

other pairs of discs on the shafts, we have a condition which is

particularly favorable for wedging which results when the discs

are separated and the paper is fed through; then the paper has

a tendency to wedge in between the slightly separated edges of

the discs.

Q. All right; I don't see that, but go ahead and explain.

A. Oh yes, that is exactly what takes place; that is the

logical thing. It is exactly the same thing that results when you

take a pair of shears and try to cut several thicknesses of paper,

and do not have the edges fair. If we turn them slightly the

edges will simply slip off; there is no cutting, and you do have

a decidedly wedging action of the shears. Be the same thing. In

that connection I observed the same phenomenon in the machine

we observed in Portland.

Q. Would not Antonsen 's have the wedging phenomenon? The

degree of separation there is only one thirty-second of an inch.

A. That wedging action, but a different degree there.

Q. What is the different degree?

A. The degree is decidedly important because of the fact

that in the Antonsen machine the upper and lower spindles are
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positioned definitely in regard to their relation one to the other,

while in the other machine there is a spring, and it simply means

that with a multiplicity of these thicknesses of paper in between

the different discs that spring will be relatively easily com-

pressed; a decidedly different operation; not depending on the

operation of this spring by a single set of thickness of paper;

we have that multiplied by whatever number of discs that are

not in facial contact. [121]

Q. The example we give was that we have a spread, now we
will say in the Poster machine, of one thirty-secondth of an inch,

and they are all spread except say towards the spring side, the

last three sets of discs.

A. Well by the spring side I think we ought to definitely

determine whether that is a compression spring, or just how that

spring is to function.

Q. Well you saw the spring, and how did it function?

A. It functioned as a compressing spring; if we have the

discs in facial contact under these conditions, it would be some-

what different than if the setup were on the other end of the

machine, as I visualize it at the present time.

Q. Well Mr. Rockwell, if we had that one thirty-secondth

of in inch separation there

A. There would be no

COURT : Just a moment. Let counsel ask the question.

Q. If there were that one thirty-secondth of an inch separa-

tion that we have discussed it wouldn't close into facial contact

would it, on the balance of these shredders ?

A. No.

Q. So you would always have that separation, wouldn't you?

A. Yes—I beg pardon—we would have always have that

separation until some force would act on the spring there to

increase that separation.
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Q. That is right. But you would have a minimum separation?

A. Minimum. We would have a minimum separation, yes.

Q. Would have minimum separation, which is the same

thing that you have in the Antonsen machine, only it is a fixed

separation. You claim that because you have the possibility of a

greater separation that it wouldn't manufacture torn excel-

sior
1

? Is that the idea?

A. No, no, I didn't say that. [122]

Q. Would it have a greater tendency to wind up in the spin-

dles than to tear?

A. No, I don't think it would have a greater tendency to

wind up in the spindles, when the separation was maintained.

You will probably notice a greater tendency where the discs were

in facial contact, though.

Q. That would be that it follows the discs, under the propo-

sition assumed here?

A. Yes.

Q. Until you fed a sufficient thickness of paper, or actuated

the spring and caused the additional spread. As to the discs not

in actual contact, you would have the same situation as you find

in the Antonsen machine. Isn't that right?

A. You mean in the balance of the discs not in facial contact ?

Q. Yes.

A. Up to the time where there would be no spread, yes.

Q. And when you reached the point where there was spread-

ing, then you would have a greater ruggedness or roughness re-

flected in the edges of excelsior passing through these expanded

apertures ?

A. You would have a condition

Q. Answer my question yes or no, and then explain.

A. My answer is no.
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Q. All right.

A. I explained that a little while ago. If you wish, I will

go into it again.

Redirect Examination.

Questions by Mr. WINTER

:

Mr. Rockwell, the machine, the defendant's machine that was

examined yesterday, there were some of these discs that were not

in facial contact ?

A. Yes.

Q. Where were those discs located with reference to the

spring? [123]

A. On the opposite end of the spindle from the spring.

Q. How many of those discs were in facial contact?

A. Apparently there were two which could be definitely iden-

tified as in facial contact.

Q. On cross examination you said something about increasing

the size of a washer between the discs. Now could you tell us

how the machine we saw yesterday—how that was adjusted so

that it would operate with two discs in facial contact, and the

rest of them being apart ?

A. I would like to state that I have no way of checking that

definitely. It could be done in several different ways, either by

using thicker discs on one of the spindles, or thicker washers,

or by putting in one thicker washer on one of the spindles.

Q. If you were going to do it by one washer, where would you

place that washer?

A. Inwardly from the two discs being maintained in facial

contact on the ends on the upper spindle. I would like to amplify

that just a little bit. It is my recollection that because of the

location of the spring the intermeshing edges were such that

the discs on the upper spindles were on the spring side of the
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discs on the lower spindles. I would like to amplify that statement

that I made, to that extent.

Q. It would have to be that in order for the spring to func-

tion, wouldn't it?

A. That is my recollection, yes. May I make just a little

sketch here? (Witness draws) The assumption that I made be-

fore, that the discs on the upper spindle were on the spring side

of the discs on the lower spindle, is incorrect. It should be the

reverse of that, with a compression spring, so that if we were

to use a single washer to change the spacing between all of the

other discs on the spindle except two, the logical place to put

that would be on the lower spindle. I think that answers the

question. [124]

Q. Where on the lower spindle would you put it?

A. Next to the two sets of discs that were to be maintained

in facial contact.

Q. What purpose would there be in permitting the two discs

to remain in contact, facial contact ?

A. Well wdth a spring of that character there has to be some

means for limiting the longitudinal movement of the shaft actu-

ated by the spring; a shoulder could be used; in this particular

case discs would be the simpler expedient of limiting the longi-

tudinal travel of the shaft under the action of the spring.

Mr. WINTER: Now with the Court's consent, I would like

to go into a matter that is really rebuttal. Just one or two

questions.

Mr. FENLASON: It is agreeable to me, but I would like

to finish this recross while it is fresh in my mind.

Recross Examination.

Questions by Mr. FENLASON

:

Now in the original Rafter machine—should say the Foster

machine which was built by Rafter—could a shoulder be placed
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so as to prevent the spring from bringing the shredding discs

into facial contact to assure when not spread by cutting or

shredding paper, that the discs be returned to a positive point,

and that they would be in a close contiguous relation ?

A. So they would be in close condition, but not touching?

Q. Yes.

A. Yes, obviously.

Q. In other words, the construction was not such that neces-

sarily they w^ould have to be in continuous facial contact ?

A. No that would not be absolutely necessary. That was the

arrangement however in the machine that I observed. [125]

Q. In that same type of machine, if desired, they could

have had a degree of clearance between the discs?

A. It could be designed to accomplish that, surely.

Q. You didn't see any other machine built by Rafter, did you?

A. At that time, no.

Q. Now in your explanation, putting in the additional washer

to make the spread between all the remaining discs, if such were

accomplished, then you would not have, would you, any back

bevel upon the balance of these discs?

A. That were not in facial contact?

Q. Yes.

A. No, except just a little rounding of the edge there due

to the tearing of the paper.

Q. You don't claim that any additional discs have been in-

serted in the machine you inspected here, for the purpose of

creating separation, do you?

A. What is that?

Q. Read: ("You don't claim any additional discs have been

inserted in the machine you inspected here, for the purpose of

creating separation, do you?") I should change that to washer.

A. Any additional washers ?
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Q. Yes, have been inserted there to change the relativity?

A. I didn't inspect it for anything of that kind.

COURT: I think that was counsel's assumption.

Mr. FENLASON: Yes, it was my own.

Redirect Examination.

Questions by Mr. WINTER

:

Mr. Rockwell, you stated yesterday that the plaintiff Antonsen

visited you February, 1925 ?

A. Yes.

Q. Can you fix the date?

A. I can by referring to my Gem Calendar; that was Feb-

ruary 4th. [126]

Q. February 4th; what year?

A. 1925.

Q. At that time did Mr. Antonsen make a disclosure to you

of his new invention ?

A. Yes, sir, about the first time he did.

Q. Tell the Court what he disclosed.

A. He told me that

Q. First, if I may suggest reference to the machine itself.

A. Yes. The machine that he had been experimenting with,

and he wanted me to help him develop, was an experimental ma-

chine for the production or at least to form the basis for the

production of a machine to manufacture torn paper excelsior.

Mr. Antonsen described this machine as consisting of a wood

frame re-enforced at the connection points by means of angle

irons. On one end of that wras located a shredder head, which con-

sisted of two journaled spindles each carrying a plurality of

beveled edge discs alternating with spacers. The arrangement

being such that the edged side of the discs were adjacent but not
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touching. Gears were fixedly attached to the two spindles so

that they would rotate in opposite directions at the same speed

;

drive pulley attached to one end of the spindles. The spindles

were axially fixedly positioned by means of adjustable lock nuts

and washers, so that a space was at all times maintained between

the contiguous edges of the discs on the two spindles. That briefly

is a description of the essential features of the machine.

Q. Did he state anything at that time, or make any disclosure,

with reference to what he was to produce with that machine, and

how; what it wTas to be used for?

A. Yes; his original experiments were along the line of cut-

ting the paper to produce cut paper excelsior, but on one occasion

when he had taken out the discs to change the bevel slightly

in connection with his experimental work, and reassembled the

discs on the spindles, and positioned the spindles in their re-

spective bearngs, he in- [127] advertently set up the adjustment

nuts so that a space existed between the contiguous sides of the

discs on the spindles. Without noticing that he had made this

change he ran some paper stock through and to his amazement

the paper went through with exceedingly small effort. He then

naturally concluded that it was because of the change in the bevel

on the disc, but on closer examination he found that they were not

in contact at all, and when he tried to put more paper through

it went through with very little more effort ; and as a result of

his experiments he found that the machine with this slight change

was able to produce with one movement of the stock—that is, he

carried through about three times as much stock as he was ever

able to get through the machine with his other experiments. He
found on examination of the product that he had an entirely

different product. Instead of the strips coming out and settling

one on top of another in flat relation, the strips were distorted
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and they piled to make a very resilient mass, just the way they

came from the machine. And he analyzed that and was amazed

at the tremendous change that there was in the resulting product,

and it was the result of that discovery that led him to continue

further and see if further changes in the shape of the discs would

contribute to the production capacity of the machine, and he

wanted my advice as to that. I suggest that he go over the dif-

ferent types of discs that he had employed, and from his previous

knowledge determine which had, for a cutting operation, given

the best results ; then select the one which appeared to work the

best for cutting, and see if that made any difference, as com-

pared with the discs that he had used when he made the original

discovery. That was practically the substance of our first consul-

tation, in which he disclosed his machine.

Q. Did he at that time describe to you the product that he had

produced ?

A. Very definitely. [128]
j

Q. What did he say in regard to that?

A. Well, he said that the edges instead of being sharp and

clean cut, were irregular and feathery, so that a person could

grasp this and would be in no danger at all of cutting the hands,

and that the product was so superior that he felt that he had

made an outstanding discovery. He had been working with paper

excelsior for a long time with the cutting machine, but that he

was absolutely convinced that this product was far superior to

any that he had ever produced up to that time.

Q. Was the description that he gave you of the machine

that he thought or claimed he had invented, and of the method

of manufacturing this product sufficient to have enabled you to

construct the machine and produce a product?

A. Oh very easily, from his description; no trouble at all.
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I forgot to mention that he explained that this was not a full

sized machine, but a narrow machine, which he used, because he

didn't have to work over so many discs in connection with his

experiment.

Q. You say a narrow machine. Did he indicate about how wide

it was?

A. Well I don't recall the exact dimensions.

Q. You may state whether or not the process which he dis-

closed to you was a cutting process ?

A. No, it was a tearing process.

Recross Examination.

Questions by Mr. FENLASON

:

Now did he make any of the disclosures to you on the 4th of

February, 1925?

A. Yes.

Q. And that was the time that you had the luncheon engage-

ment?

A. Yes.

Q. And did he exhibit to you any sample of the excelsior?

A. Not at that time. [129]

Q. Did he take you out and show you this machine?

A. No, not at that time, nor at any other time. I never did

see the machine.

Q. You never did see that?

A. No. I never saw it. I would like to.

Q. Then everything—then the disclosures he made there were

practically inclusive of everything that is disclosed in his patent

application, which he made a considerable time later?

A. As far as the process or elements involved in the actual

execution of the process is concerned, yes.
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Q. Did he have two spindles mounted in a frame ?

A. Yes.

Q. And he had beveled discs on the spindles 1

A. Yes.

Q. And he had beveled discs separated by washers ?

A. Yes.

Q. And he had them fixedly journaled in the frame members

so as to prevent longitudinal movement?

A. Yes. 1

Q. And he had separation between the contiguous intermesh-

ing shredding discs. Is that right?

a. X es.

Q. And he disclosed all of that to you on February 4th,

1925 ?

A. Yes. I would like to amplify that statement in this way.

Mr. Antonsen is by nature very reticent

Mr. FENLASON: I object to that as a conclusion.

COURT: Yes, stricken. 1

Q. When did you see Mr. Antonsen next, after February 4th?

A. On the 6th of February.

Q. And when did you see him next ?

A. I can't fix the dates of the next calls, because he simply

reported then in regard to the results that he was achieving

by [130] making certain changes in the discs. He was contin-

ually aiming at more production.

Q. When did you see him, Mr. Rockwell? A am asking when

you saw him?

A. I beg pardon. I saw him later, I am sure, in February,

but I cannot fix the dates.

Q. Have you any record of that?

A. I have no record of that, no.
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Q. When next did you see him, that you have a record of?

A. That I have a record of, was July 14th.

Q. Of what year?

A. 1925.

Q. When next did you see him?

A. The next definite record that I have was on March 16,

1926.

Q. March 16, 1926. That is more than a year after the time

that he made the complete disclosure to you. It that right?

A. Yes.

Q. Now did you make any notes of what he told you at this

first time?

A. No, because he

Q. I am asking you, did you make any?

A. No, I did not.

Q. And what you testify to here is from memory?

A. Yes.

Q. And you remember that that is the conversation that took

place on February 4th?

A. Yes.

Q. I suppose that when he consulted you on the 16th of March,

1926, he told you about the same thing?

A. No. He said that he had perfected the machine to a point

where he wanted to go ahead and apply for his patent.

Q. During this intervening time you had never seen his ma-

chine, [131] had you?

A. No, I had never been in his plant.

Q. Did you advise him to preserve his working models? Yes,

or no?

A. Yes I—if I didn't definitely state that I am sure that I

inferred it.
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Q. Have you talked this over with Mr. Antonsen as to what

he said to you on that first occasion?

A. No, I never asked him what he said to me.

Q. I say, have you talked it over?

A. No I have not, not as to what he told me.

Q. You and Mr. Antonsen haven't discussed that?

A. No, we haven't.

Mr. FENLASON : That is all.

Redirect Examination.

Questions by Mr. WINTER

:

At the time when he was there, February 4, 1925, I think it

was, was anything said about comb plates?

A. Not at that time.

Q. Was anything said about that later?

A. Yes. When we got ready to proceed with the application

for the patent, that was pointed out as one of the improvements

that he had made during the interim.

Mr. WINTER : That is all.

COURT : You examined the machine of the defendant on yes-

terday and saw the product which was produced there. What dif-

ference, in your opinion, is there between that product and the

one produced on plaintiff's machine, for which patent has been

obtained ?

A. Very little difference, Your Honor. The regular produc-

tion product turned out by Mr. Antonsen, that perhaps has more

featherly edges ; the edges are not so true and well defined as in

the defendant's particular machine, except over at the end of this

[132] machine, near the spring. I notice that on that end of the

machine the product was very, very similar to that produced by

the Antonsen production machine; by that I mean similar with

respect to the edges.
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COURT : That is, you say closer to the spring it was more like

the plaintiff's product?

A. Yes.

COURT : And down where the two were in facial contact in

your opinion it was more like the old cutting machine ?

A. Yes.

COURT: As far as you could observe by looking at this

machine, how has the similarity in result obtained, differenti-

ating it from the Foster machine that you saw ?

A. In the Foster machine all of the discs were in facial con-

tact so that there was a true cutting action. In this case with the

exception of two of the discs, the adjacent discs are maintained

in separate relation, so that there is a true tearing in this par-

ticular machine, whereas in the other there was a true cutting

operation.

COURT : In your opinion the result that might be obtained in

the Foster machine is the result of wear and depreciation alone ?

A. I do not think so. I have never seen a machine that has

been used as a cutting machine operate to that extent, but it

is my opinion that it would not, by just ordinary wear, reach a

point where it would produce a true torn paper excelsior. It is

a very unfavorable condition. The tendency, as wear takes place

in the discs when they become dull, is for the machine to clog,

and the natural result for the operator, of course is to take out

his discs, face them off so he can obtain a true cutting relation,

and the result is a more economical production.

COURT : The more careless he was, the closer he would come

to invention. [133]

A. I don't know as that would necessarily follow. I have

never operated one of those machines in production, but I can't

see how a machine that is properly adjusted with all of the discs
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in contact, could wear enough to produce a truly torn paper

excelsior. Now I would like to amplify my statement, Your

Honor, that I made yesterday in regard to wear between the

edges: Where we have two discs, with only part of the edges

interlapping, you have here a rotating in opposite directions ; we

get a distance here where the passage of any elemental portion,

say marked A and B, (Plaintiff's Exhibit 6) past a line through

the centers of the discs, will rub relative to each other only the

distance of the laps. The reason for that is they are working

forward at the same rate; it is a rolling motion, not a rubbing

motion; they simply roll together, so that these two faces here

simply slip by each other; so the elements A-B in passing to

positions A'-B' pass the center axis X-X so slide relative to each

other only the amount of the lapped distance of the discs which

we will designate by the distance "L" in the sketch. It is very

much the same action that we have in a pair of shears. The edges

of the shears will work past each other for a long time without

a great amount of wear, and the same is true here. It is a true

shearing operation.

COURT: In your opinion could the result which you find

in the defendant's machine be simply—be obtained simply by

lessening the tension on the spring?

A. And just leave it loose?

COURT: Yes, lessening the tension on the spring to such

an extent there is some play between elements at the time the

paper goes through.

A. In my opinion, Your Honor, if that were done the ma-

chine would become inoperative because of the fact that without

the discs being maintained in some definite relation by means of

the spring, the spindle would have a tendency to drift to such

an extent that it [134] would not be in condition to operate

effectively.



vs. C. G. Hedrick 137

(Testimony of Robert L. Rockwell.)

COURT: I don't mean taking the tension entirely off, but

taking the tension to such a degree that it would likely hold

the discs in facial contact but would yield to the pressure of the

paper going through?

A. I think I see what you mean. Now the situation would

change distinctly with the amount of material that is fed through.

A few sheets of paper with edges in contact would obviously be

cut, because there would not be enough force to shift the spindle.

If we increase the number of sheets we would reach a point where

we would experience the characteristics of a cutting machine;

in time the machine would clog, the paper would have a tendency

to slip in between the discs and lock the spindles. We have ex-

perienced that time and again on cutting machines where a

machine is forced; where an effort is made to force it to give

more production. So I am of the opinion if such a thing is done

it would result in such an unfavorable operation of the machine

that the operator would immediately correct it.

COURT: You don't think that the same result could be ac-

complished by simply allowing the tension on the spring to lapse

to a certain degree and the faces to become worn by operation?

A. Well, Your Honor, if you will recall, there are two of the

discs on the two spindles that are in actual facial contact. If the

machine had not been changed that wear would be evidenced in

all of the other discs as well, and that was not observed. The

wear was found to be on only those discs which were in facial

contact; the others were not in contact at all, and had no evi-

dences of side wear. It has all the appearance of the machine

having been purposely changed to avoid that facial contact for

the balance of the discs on the spindles, with the exception of

the two that were maintained in facial contact, to a definite fixed

longitudinal movement of the upper shaft, due to the urge of

the spring. [135]
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COURT: And that you say was not the condition of the

Foster machine?

A. The one I observed in Seattle?

COURT: Yes.

A. No, sir, the discs were all in facial contact.

COURT: Of course you don't know whether this was done

—

this change was made by the original manufacturer or by some-

one else?

A. No, I don't know how it was done.

COURT: In any event it is your opinion it could not have

been brought to the present shape simply by inaccurate operation

and wear of the disc ?

A. No, sir; absolutely positive in my opinion, as far as that

is concerned.

Q. (Mr. Fenlason) What change in your opinion has been

made in this machine that you examined, to create the condition

that you found there?

A. Well I haven't had an opportunity to examine that criti-

cally, but any one of three changes could have been made to

achieve that result. I have enumerated them all. I will go into

them again if you like.

COURT : I remember them.

Q. I remember them. The case put where the tension on the

spring is released to a marked degree, and assume that a few

shets of paper being fed into it will cause a separation, would

the machine cut or sever that paper being fed through under

power?

Mr. WINTER: What is that question?

(Question read)

A. That is a hypothetical instance that does not exist in

practice, to my knowledge; that a few sheets of paper would
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force a separation there and the edges were sharp, we have one

condition ; if they are dull, we have another.

Q. If they are sharp, what condition will you have? [136]

A. If the material being sent through causes a separation

there would be in my opinion both cutting and tearing.

Q. And if the blades were dull, what would you have ?

A. Well, if the blades were dull and under this hypothetical

condition where it actually causes a separation, the obvious con-

clusion is that it would be torn; but we have no experience to

maintain such a hypothesis.

Q. The only experience you had was on the one occasion ?

A. Oh, no, I have had lots of experience with machines since

that.

Q. Let me ask you this question : You saw the Foster machine

:

In your opinion would the Foster machine produce torn excel-

sior if it were operated in ordinary course mith multiple or five

pages of paper, or more pages, being run through that machine?

Mr. WINTER: As far as pages, couldn't do that very well,

would have to split a sheet; six.

Q. Well make it three sheets.

A. Read the question.

Q. Well I will reframe it. Would the Foster machine, which

you saw, tear any excelsior if four sheets or more sheets of

paper were fed through it in the ordinary course of practical

operation ?

A. No. May I amplify that? We tried that and found that

when it stopped cutting the machine clogged. That is all there

was to it.

Q. Now let me ask you this: Assume now that the Foster

machine at one time did tear the paper passing through it when
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the paper was fed into it four pages or more in thickness, would

you say there was a change in condition between the Foster ma-

chine at that time, and when you saw it?

A. Yes, certainly.

Q. In the Foster machine such as you saw it, did it have

means such as a collar, for limiting the longitudinal shifting

which would be effected by the pull of the spring?

A. No, the discs themselves perform that function. The spring

[137] wedged the discs into facial contact.

Q. Didn't it have an adjustable collar situated on the spindle

opposite to the spring, on the other side, capable of adjustment

which could control the degree of pulling of the spring.

A. That was on the outboard end of the shaft, but that did

not limit the direction of motion in the direction of urge of the

spring ; that was limited by the discs on the other shaft.

Q. Was it adjustable so it could limit the urge of the spring?

A. The tension of the spring itself could be adjusted, yes;

there was a nut and lock nut that could be adjusted to adjust

the tension of the spring, but that was outboard of the bearing.

Q. Yes ; but the other bearing on the upper spindle, did that

shaft have any collar on it, or anything?

A. No.

Q. You have a clear recollection of that?

A. Yes, I have, because it was free to move in that direction.

COURT: Will you adopt this drawing as one of your ex-

hibits, as illustrative of what the witness testified to ?

Mr. WINTER: Yes.

Drawing Marked PLAINTIFF'S EXHIBIT 6.

Recess until 2 P. M.
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Tuesday, April 28, 1933, 2 P. M.

ROBERT L. ROCKWELL Resumes the stand.

Recross Examination continued.

Questions by Mr. FENLASON

:

Do you know the kind of material that was used by Mr. Rafter

as washers, used between and to separate the discs?

A. In the machine that I saw in Seattle it is my recollection

that it was fiber.

Q. And did you take the machine apart to examine how many
fiber washers, if there was a plurality of washers, were inserted

be- [138] tween the discs ?

A. No.

Q. Are these fiber washers manufactured to close limits as

respects uniformity, or is there a variation?

A. Fiber as a rule does not come to very close limits, but it

is very easily ground to very precise dimensions.

Q. Ground you say?

A. Ground, yes ; that is the preferable operation.

Q. Did you examine the discs upon the Foster machine to

determine whether or not there were any variations in the metal

discs themselves as respects thickness ?

A. No, my check was a visual check only. I was particularly

interested in noting whether the discs came into facial contact

or not.

Mr. FENLASON : I will offer Mr. Rockwell's bill.

Marked DEFENDANT'S EXHIBIT "I".

Witness excused.
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EONALD CAPPS,

a witness called in behalf of the plaintiff, being first duly sworn

testified as follows

:

Direct Examination.

Questions by Mr. PIERCE

:

Where do you live, Mr. Capps?

A. Seattle.

Q. How long have you lived in Seattle?

A. About twenty years.

Q. Do you know Mr. Antonsen, the plaintiff in this case?

A. Yes, sir.

Q. And how long have you known him ?

A. About fourteen years, I believe.

Q. On what occasion did you come to know him? How did

you come to know him? Just explain how did you come to

know him?

A. I used to go to the same Sunday School as his brother-

in-law and we got quite friendly, and I used to go over to his

house, and [139] it is there that I met Antonsen.

Q. This brother-in-law was what approximate age, in relation

to your own?

A. About three months younger, is the only difference.

Q. Did you ever have any more relation with him that

merely knowing him through going to the house ?

A. Well I worked with him.

Q. On what occasions?

A. My first connection with any salary connected was selling

papers for him.

Q. What newspapers was that?

A. The evening paper, Times, and Star, and Union Record,

at that time.
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Q. Did you ever work with him in connection with the P. I. ?

A. Yes, I used to help him with the P. I. boxes, but wasn't

any salary for that. That was more just for fun.

Q. What were the P. I. boxes you have reference to ?

A. The boxes they have on the telephone poles, or street car

poles, to eliminate newspaper boys. They put the boxes on the

poles and took the papers and paid for them as they got them.

Q. Deposited the coin in the box?

A. Yes.

Q. What did you do in connection with this, did you say?

A. Just go over and stay with Byron, that is Mr. Antonsen's

brother-in-law, all night, and get up about four o'clock in the

morning and service these boxes; that was a morning paper.

They would have to have the papers put in and the old ones

taken out.

Q. What did you do with these old ones you took out?

A. Put them in the back of the car until we got home, and

then tied them in bundles, and then kept them in the garage until

an accumulation.

Q. What garage was that? [140]

A. The garage in back of the house.

Q. Where was it located?

A. I think the address was 5718 "H" N. E. in Seattle.

Q. How would you handle them, you say you tied them up in

the garage in that residence place?

A. Yes, sir.

Q. Did you ever have anything to do at any time with those

papers after they had been tied in bundles in that garage?

A. Well we would—Mr. Antonsen would keep them there, and

whenever they got so many that they crowded, of course he would

load them up and take them down town to another place he

had there.
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Q. Did you ever assist him in that?

A. Yes, on three or four occasions.

Q. Do you remember at this time where you took those to ?

A. Some place on Western Avenue down near the American

Can Company; the direct cross street I can't recall.

Q. Do you remember what this place was like that you went

to?

A. Well a small building, looked like it might have been an

old garage or something; wasn't very large.

Q. Did you go inside this little building?

A. Yes.

Q. What did it look like in there?

A. Just a plain framed building with a couple of windows.

Q. What was in it ?

A. He had his papers stored in there and had some machines

in the back end.

Q. Some machines. Now did you ever see any of those ma-

chines operate?

A. No.

Q. Never saw any of them operate. Did you ever—what time

was this, what year was this, approximately, to the best you can

remember. [141]

A. Well, about 1921 or 1922, somewhere around in there.

Q. Did you ever notice around this place any paper other

than that which was tied in bundles ? You said you took this down

in bundles. Did you ever notice any paper around there ?

A. Well there was scraps, or these paper shreddings, on the

floor.

Q. By paper shreddings you mean paper like

A. Narrow strips similar to that.
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Q. Narrow strips. Did you know—could you describe what

the machine was like, the machines that you speak of ?

A. Well I recognized one of them as a baler, but the other one

I didn't know what it was. I recognized the baler, because we

had one at school like that.

Q. How old were you at this time?

A. Sixteen.

Q. How many times did you go down there?

A. Oh I don't remember now. It may have been a dozen times

or so, or less.

Q. You don't have any definite recollection?

A. No.

Q. Was it part of any of your duties at all to go down there?

A. No.

Q. You weren't receiving any compensation for that?

A. No.

Q. You are familiar now with what is known as paper ex-

celsior, what is called paper excelsior?

A. Yes.

Q. These strips that you refer to that you saw around on the

floor there, to the best of your recollection, were those approxi-

mately the same thing as these strips that you see in excelsior

now?

Mr. FENLASON: I object to that as calling for a conclu-

sion. I think he should describe what he saw, Your Honor.

COURT : Objection sustained. [142]

Cross Examination.

Questions by Mr. FENLASON:
You live in Seattle now?

A. Yes.

Q. Are you employed now?
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A. Yes.

Q. For whom?
A. By the Pacific Coast Container & Excelsior Company, and

Western Containers.

Q. Those are Mr. Antonsen 's companies?

A. The Pacific Coast Container Company is; the Western

Container, that is a separate corporation entirely.

Q. Does he have any business relation with that company?

A. He doesn't personally, no.

Q. Which company you say Mr. Antonsen has no stock own-

ership in?

A. Western Containers.

Q. Does that corporation have business relations with the

other one, in which he does ?

A. Well, the setup is that the Western Containers manufac-

ture and the Pacific Coast Containers are the sales outlet.

Q. Yes, it is the sales outlet for the manufacturer?

A. Yes.

Q. Now when did you first meet Mr. Antonsen?

A. I think it was about 1919 or 1920.

Q. When did you graduate from high school?

A. I didn't graduate.

Q. When did you enter high school?

A. 1920.

Q. And you went to high school, in which school in Seattle?

A. Broadway.

Q. Did you know where Mr. Antonsen 's brother-in-law

is now?

A. No; I imagine he is in Seattle. I don't know. I haven't

[143] seen him for several years.

Q. You went with him on these occasions ?
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A. No, we went alone.

Q. You and Mr. Antonsen?

A. Yes.

Q. That is, on all the occasions when you went from the one

garage to the other building described by you, you and Mr. An-

tonsen went alone?

A. Yes.

Q. And over what period of time did those visits cover?

A. Probably from first to last I imagine a year and a half,

or two years.

Q. And how many visits did you make altogether?

A. Oh, offhand, about four or five ; maybe a few more.

Q. Those were spread over a period of a year and a half, or

two years?

A. Yes.

Q. When did you first see the baler?

A. On my first visit to the building.

Q. Did you see it there at all the subsequent visits?

A. Yes.

Q. You saw nothing operating at any time ?

A. No, none of the machinery ever operating while I was

there.

Q. Have you been employed by Mr. Antonsen continuously

from that time to this, or by one of his companies ?

A. No. There was a period in there that I worked elsewhere

for a while.

Q. How long a time?

A. About two years, perhaps.

Q. The balance of the time you have been employed by him or

his companies? [144]

A. Yes.

Q. Have you talked this over with Mr. Antonsen?
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A. No.

Mr. FENLASON : That is all.

Redirect Examination.

Questions by Mr. PIERCE:
Did you talk to me about this?

A. This morning. I got a telegram from you last night to

come down, and I drove last night.

Q. Mr. Antonsen was present when I talked to you, or not?

A. This morning, yes.

Witness excused.

Statement of Mr. Winter to the Court: And it is agreed

that the issue that the Defendant has alleged in this case, to wit,

that Rafter was the original inventor of the machine, of either

the machine or the method claim that is embodied in our patent,

was not tried out in that case.

CLARENCE LOWE,
called as a witness on behalf of Plaintiff.

Plaintiff's Exhibit 8 is regular commercial excelsior as pro-

duced by Antonsen 's machine.

Plaintiff's Exhibit 7 is a bale of regular commercial excelsior

as produced at the present time by Defendant's machine.

GEORGE F. McDOUGALL,

called as a witness for the Plaintiff.

Direct Examination.

Questions by Mr. WINTER

:

Where do you live, Mr. McDougall?
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A. Portland, Oregon.

Q. How long have you lived in Portland?

A. I took up my residence here in 1918.

Q. What is your occupation?

A. I am a professional mechanical and hydraulic engineer.

Q. How long have you practiced your profession? [145]

A. I entered the University of Michigan in 1894, and I left

there four years later, and I practiced mechanical engineering

during vacations the last two years, and for the next ten years

I worked for various corporations and people in an engineering

capacity—for nine years I think, and then I was appointed Su-

perintendent of Public Works at Aberdeen, Washington, and

I rebuilt the waterworks system there, and did a lot of paving

work, and work of that character. Since that I have been work-

ing for myself as a consulting engineer.

Q. Are you licensed to practice your profession in the State

of Oregon ?

A. I am.

Q. How long have you been licensed to practice here?

A. They have what they call a grandfather clause here when

that law was put in effect, and I waited until the day after the

grandfather clause expired, and took my examination. I think

my certificate is dated in 1921; I think I have it here in my
pocket, or copy, rather, dated the 12th day of December, 1893

—

November 12, 1921.

Q. In your experience as mechanical engineer have you had

occasion to do any designing?

A. I have designed every conceivable kind of machine. I have

practiced machine designing and construction and invention. I

have taken out thirty-two patents. About twenty-six years ago I

became interested in patent matters and during the succeeding

years I think I have read every Supreme Court case in the books,
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and I have made an intensive study of patents and patent mat-

ters, and I try to keep myself up to date on that subject.

Q. Have you examined the Antonsen patent ?

A. I have, very carefully.

Q. Have you ever had occasion to examine the socalled An-

tonsen machine ? [146]

A. Oh a good many times, several different times.

Q. Where did you make that examination?

A. At Seattle, Washington.

Q. About when?

A. I think the first occasion was about two years ago, perhaps

less; I haven't the date.

Q. Now you have seen the defendant's machine that you

looked at yesterday?

A. I have.

Q. You saw it running yesterday. Did you ever see it before?

A. Yes, I saw it once sometime before, in company with your-

self and defendant's counsel.

Q. Now did you see the machine operate yesterday?

A. Yes, sir.

Q. You may state whether the discs on that machine were

in facial contact, or whether the edges touched ?

A. Two of them appeared to be in facial contact; the third

adjacent one, it was difficult to determine whether it was in

facial contact or not. And then three or four others towards the

left as you stood facing the machine, had increasing spaces

between them, and from that time on until you reached the left

hand end of the machine the spacing was fairly uniform, but the

discs were apart. I can only be certain that two of them were in

actual facial contact, although it might have been three.

Q. Now did you notice the machine operate?
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A. I did.

Q. Was there any difference in the way the machine operated

where the discs were in facial contact, and where they were not?

A. There was some difference, yes.

Q. Can you describe that difference ?

A. There appeared to be more of a tendency for the paper

to wind around the spindles at that point.

Q. At which point? [147]

A. At the point where the discs were in facial contact, and

the paper emitted from that point was if anything a little

straighter in the point where it was severed from the adjacent

paper, than it was at the other. There was very little difference

in that respect, however, because the discs themselves were very

blunt and well dulled.

Q. Can you state why the paper would wind around the rolls

or spindles where the discs came in contact ?

A. That is a phenomenon that is rather difficult to explain;

it might be caused by the crowding of the paper between the

spacing, and probably was caused by that; but without a very

careful analysis and check, opportunity for which was not

afforded, it would be more or less a conjecture to say why it did

that. Merely the fact that it was noticeably true, is all that I can

say about it.

Q. Now did you examine carefully the distance between the

discs, how far they were apart, discs on the upper roll and lower

roll?

A. As far as I was able I noted that the discs were not bent

;

they apparently ran fairly true ; and I noted also that the discs

on the lower roll appeared to be considerably more even in

spacing than those on the upper roll. I attempted to measure

with a graduated steel tape just what the spacing was. I found
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it difficult. It is a matter of thousandths or some fractions of an

inch. They were spaced a little bit closer down near the point

where these discs were in apposition, or appeared to be, than

they were further out. (It appeared like there had been thinner

washers placed between a few of them ; I would say it is probably

that that would account for the fact that these two, or possibly

three discs, were riding, and from there on they were spaced

more or less uniformly apart.)

Q. The washers were a little thinner where?

A. Immediately adjacent or to the left of those discs that

were in contact.

Q. Did you notice the spring on the upper roll? [148]

A. Yes,

Q. And the discs that were in contact, where were they on

the roll, with reference to the spring?

A. They were near the opposite end.

Q. And where was the spring?

A. Near the opposite end of the upper roll from the spring

—that is, the spring wTas at the left hand, and the discs in con-

tact were very close to the right hand end.

Q. If a person desired to change the discs on a machine of

that kind so that there would be spaces between them, they would

not be in facial contact, how would you go about it?

A. Well, you want to take a macihne built like that, with the

discs in facial contact, and change it so they would not ?

Q. Yes.

A. It could be changed in several ways, yes sir. You could

shove the shaft over and put a set collar on the shaft. That

would be the simplest way to do it. Another way to do it would

be to place a thinner washer between the end, as I think was done

in this case, and that would allow these upper discs to the left
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of that to set over that amount, or a thicker washer could be

placed—or two, could be placed in the lower spindle; a very

simple matter; would perhaps take fifteen or twenty minutes to

put the set collar on ; might take a couple of hours to change the

spacing discs ; it would not be necessary to take the discs off the

spindle.

Q. Will you now look at the Antonsen patent, and calling

your special attention to Claim 1: What are the elements of

Claim 1 ?

A. Claim 1 reads like this: "In a paper shredding machine

"

—that of course is the locus
—"the combination of a pair of

parallel and oppositely rotated spindles" described as "each

mounting a plurality of intermeshing beveled edged discs and

means for bodily shifting the discs,"—that is another element

—

"of either group in the axial direction of their spindles for the

purpose of adjusting [149] their spaced relation with the discs

of the other group." Now in that claim we find the combination

of a pair of parallel and oppositely rotated spindles, as the first

element, described as mounting a plurality of intermeshing bevel

edged discs, considering that element as all one piece after assem-

bly. "And means for bodily shifting the discs of either group in

the axial direction of their spindles for the purpose of adjusting

their spaced relation with the discs of the other group." So there

are two elements in the claim.

Q. How will that claim read upon the defendant's machine?

Could you explain that better if you had before you this photo %

A. Yes.

Mr. WINTER: I will offer in evidence the photograph.

Marked PLAINTIFF'S EXHIBIT 12.
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Q. Now do you know what that picture is? Is that an en-

largement or something?

A. That picture is an enlargement of the drawing in the

Antonsen patent, made from the particular printed copy of the

patent that I have in my hand.

Q. Now referring again to Claim 1, will you point out the

elements of that claim on that exhibit ?

A. This claim calls for the combination of a pair of parallel

and oppositely rotated spindles. Here is one spindle of the pair,

here is the other spindle of the pair. They are shown in sections,

at 11 and 12, and this means for providing rotation is shown in

the spur gears 37 and 32, and pulley 3. "Each mounting a plu-

rality of bevel edged discs fixedly mounted thereon." These are

shown as the element 4, and shown in section here at 19, shown

at their intermeshing of beveled edged discs. The bevel is difficult

to see in the section, but it shows clearly in the unsectioned por-

tion and on the top and on the bottom. Fixedly mounted is taken

care of by nuts 21, shown at the opposite ends, near the opposite

end of each spindle and showing threads on the spindles them-

selves by which the discs may [150] be compressed axially on the

shaft of the spindle. "And means for bodily shifting the discs

of either group in the axial direction of their spindles for the

purpose of adjusting their spaced relation with the discs of the

other group." That is found here in these same nuts here, having

threads long enough so that within the limits of the threads the

entire group of the upper spindle may, for example, be shoved

from right to left, or from left to right, with the same adjustment

on the lower spindle. That fulfills the condition so that the draw-

ing reads on the claim, and the claim reads on the drawing. And
the words, "Spaced relation," that word "spaced" is the thing
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that affords novelty to the claim, and that of course is illustrated

down here in Figure 3, and in the enlargement where the discs

are shown with their edged sides adjacent but spaced from each

other. I think that takes care of the entire claim.

Q. Now you have made an examination of the prior art to

some extent?

A. I have.

Q. Do you know of any machines that had spindles mounted

with discs and operated the same as this machine?

A. I don't know of any other machine that operated with

the same mode of operation. I know of another machine that

was comparable prior to this machine, that was intended for

making paper excelsior, that had discs fixedly mounted on

spindles, and it had every element of Claim 1, of the patent

except that the discs were in apposition or cutting relationship,

instead of being spaced apart. That patent was the Stackowski

patent No. 1,319,498. I have a printed copy of it ; and in which

the inventor stated that this patent related to shredding ma-

chines, and particularly such as adapted to cut waste paper into

narrow strips, capable of use as a substitute for excelsior. That

patent was applied for December 18, 1917, and issued October

21, 1919. [151]

Q. What is the novelty in that claim?

A. The novelty in this Claim is the spaced relationship of the

discs of one spindle with respect to the discs of the other spindle.

Q. Now will you tell us what the essential elements of Claim

2 are ? How does Claim 2 differ from Claim 1 ?

A. Claim 2 differs from Claim 1 in a different statement of

the spaced relationship. Claim 2 says " Bevel-edged discs fixedly

mounted thereon, the discs of said spindles intermeshing with
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their edge sides adjacent but not touching." That is in fact prac-

tically the same statement in different language.

Q. Now you examined defendant's machine, and I wish you

would read Clami 1 on that machine as nearly as you can do it.

A. In the defendant's machine, we find a combination of "a

pair of parallel and oppositely rotated spindles"—that is found

in defendant's machine; "each mounting a plurality of inter-

meshing bevel edged discs"; that also is found in defendant's

machine. " Means for bodily shifting the discs of either group in

the axial direction of their spindles for the purpose of adjust-

ing their spaced relationship with the discs of the other group".

That means is found in the defendant's machine in the fact with

them two discs at least are riding and act as a support; that

means also can be found in the changing thicknesses of the

spacing washers between them.

Q. Spacing of what?

A. The thickness of the washer. It can be found also in any

means whatsoever that could be applied to hold the shaft over

so the discs intermesh but do not touch. In this particular case

the means used were present in the unequal spacing of the greater

majority of the discs.

Q. With reference to claim 2, did you find all of the elements

of Claim 2 in the defendant's machine?

A. In the defendant's machine we find the combination of

the pair [152] of oppositely rotating and parallel spindles;

that element was present. "Each having a plurality of bevel

edged discs fixedly mounted thereon". That was also present.

"The discs of said spindles intermeshing with their edges adja-

cent but not touching." That was the case with everything ex-

cept certainly two, possibly three discs, but a great majority of

them were intermeshing with their edged sides adjacent but not
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touching. " Means synchronized with the spindles for conveying

and feeding the stock between said intermeshing discs." That

was a superfluity but that was present also in the defendant's

machine.

Q. The Antonsen machine that you saw in Seattle, was that

constructed according to the patent?

A. Yes, sir.

Q. The specifications of this patent?

A. It was.

Q. Does the defendant's machine operate in the same way
that Antonsen 's machine operates, or that a machine would op-

erate that is constructed according to the specifications embodied

in the Antonsen patent?

A. It is the same mode of operation, and in general produces

the same result. I don't think it operates quite as good as the

Antonsen machine; that is, however, a quality of the machine

itself and not the mode of operation, a matter of adjustment and

size of discs, etc.

Q. Now will you read Claim 7.

A. Claim 7 reads :

'

' The method of manufacturing paper excel-

sior and the like, winch consists of tearing sheets of paper stock

into narrow strips and separating said strips and piling them in

haphazard fashion."

Q. How many elements are there in Claim 7?

A. In claim 7, being a method claim, we speak of steps and

not elements. "The method of manufacturing paper excelsior

and the [153] like, which consists of tearing"—that is the first

step
—" sheets of paper stock into narrow strips." The next step

is " separating said strips" and the third step is "piling them in

haphazard fashion".
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Q. Have you examined the excelsior contained in Plaintiff's

Exhibit 7?

A. I have.

Q. Did the process of making that excelsior contain those

steps ?

A. First, the description torn, and that is the only novelty

there is in Claim 7, the tearing; now separating, stated there,

and piling them in haphazard fashion may be an incident in the

machine, or it may occur later, it does not make any difference

when and where it occurs, but the statement and precedent to

Claim 7 is found over here, commencing at Line 25, Page 1, of the

patent: "The object of my invention is to provide improved means

for the shredding of paper whereby the same is torn instead of

cut into narrow strips or shreds producing thereby irregular

featherly edges." Now that was the object of the invention, and

the statement in those six lines agree with the dictionary in that

they state that shredding may consist of either cutting or tear-

ing, and in which the patentee selects the tearing method and

rejects the other; in fact previous to that he has stated that it

is old to cut; commencing at Line 5, he says, "It has been cus*-

tomary heretofore to cut the paper into narrow strips or shred

by means of a machine consisting essentially of a pair of oppo-

sitely rotated parallel shafts, etc," Now commencing at Line 40

—or commencing at Line 35: "A final object is to provide an

improved method of manufacturing paper excelsior, whereby

the production capacity of the shredding machine is greatly in-

creased over previous methods. It is the antecedent in that speci-

fication that justifies Claim 7, that too shows description of

means by which the method can be carried out.
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Cross Examination. [154]

Questions by Mr. FENLASON

:

So the other claims which you did not direct attention to,

namely, Claims 3, 4, 5 and 6, they do not even purportedly read

on the machine here in question, for the reason that they all

combine the further element of a comb. Am I right ?

A. I haven't considered the other claims, as I understood the

opening statement of counsel for plaintiff that he was going to

read on those claims. He made that selection of claims, I didn't

have anything to do with it.

(Question read).

A. I think that is correct. I think they all added an element,

that comb that is shown for stripper.

Q. Now Mr. McDougall, I have a newspaper here which I

tear into shreds and have it float down. Does that process read

upon—I mean does Claim 7 read upon that process?

A. No, it does not.

Q. Why not?

A. Because this is a mechanical method, and in reading

Claim 7 you must go back to the specifications to see what it is

he is driving at.

Q. Is there anything said there about mechanical method?

A. No, the method—of course that doesn't read on the claim

itself, and I don't think would be sued for infringement for

tearing them up with the fingers.

Q. What is that?

A. That does not read on Claim 7, because that is ridiculous.

In the first place you cannot tear paper excelsior into narrow

strips with your fingers.
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Q. You can't do that?

A. You can't duplicate the paper excelsior that you have

out here in those bales, with your fingers, except by long—

I

don't think you can do it at all.

Q. Were there any limitations as to the size of the strips?

A. What? [155]

Q. Were there any limitations as to the size of the strips?

A. It says narrow strips?

Q. What do you mean by narrow? A half inch might be nar-

row, might it not?

A. What?

Q. A half inch might be narrow, might it not?

A. Oh, you have got to use your judgment about defining a

word like that. Narrow would mean, could easily mean, some dis-

tance less than the length, if you want to carry it out that way,

but you must always take into consideration that it says manu-

facturing paper excelsior. Now paper excelsior would hardly

be a suitable article if the strips were half an inch wide. It says,

"Method of manufacturing paper excelsior and the like". That

would seem to put some limits on the width of the strips.

Q. Does it require this method patent here; does it require

that it be manufactured by machinery ?

A. Oh that is supposed to be the case.

Q. Does the claim provide for that ?

A. He has already described the mechanical method, and of

course he has arranged the mechanical equivalents commonly

allowed to a patentee on that sort of thing; and it is always

understood what he is patenting is the mechanical equivalent

of what he has described.
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Q. Isn't each claim a separate and distinct patent in itself?

A. I beg pardon?

Q. Isn't each claim a separate and distinct patent in itself?

A. Yes, in a way it is, particularly the method claim as dis-

tinguished from the machine claims.

Q. Supposing now that the Hedrick machine here was in

facial contact, complete facial contact, and we wT
ill suppose

further that, being in facial contact, it cut strips of paper.

Would it infringe that claim? [156]

A. If the discs were in facial contact and sharp so they would

cut; they would not cut in their present condition, but if they

cut the paper they would not infringe that claim, because this

Claim says, " which consists of tearing."

Q. Now suppose this: Suppose that they were in facial con-

tact and the knives were dull so that they tore the paper. Then

would would it infringe that Claim ?

A. You are supposing something that can't happen. If these

knives are held in facial contact and are dull, the machine

will probably block when you undertake to feed the paper

through it.

Q. That is your opinion ?

A. That is easily demonstrable ; that is a mechanical fact. We
don't have opinions about the multiplication table, and things

like that.

Q. Will you demonstrate that to me ? You say it is a demon-

strable fact. I would like to see it demonstrated.

A. With the apparatus here in court?

Q. Have you any apparatus which you can rig up and dem-

onstrate it to me?

A. You have your own apparatus down there; you can try

it yourself; no question about that.
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Q. You said that was a demonstrable fact?

A. It is.

Q. Can you demonstrate it to me, sir?

A. If you give me your apparatus, and put these discs in

facial contact ; I will demonstrate it to you, certainly.

Q. How?
A. Well, do you wish to do that ?

Q. If we get through, or continue over until Monday, will

you undertake to do that over the week end for me ?

A. If somebody wants to pay for my time, I will be glad to.

Q. Will you do it voluntarily if we furnish you the equip-

ment, [157] and demonstrate it to me?

A. I don't want to go down there and see the machine all

over, and do that sort of thing for anyone; but I am telling

you, as a mechanical engineer that has had thirty-seven years

of experience, that the machine will not cut with those knives in

facial contact

Q. Or tear the paper with those knives in facial contact ?

A. No, because the machine will block.

Q. The machine will not operate at all?

A. The machine will not operate at all.

Q. You mean it will not even turn over. You say that if the

knives or discs on the Hedrick machine were now in facial

contact, the machine would not operate?

A. I do.

Q. Would the discs—would the spindles revolve ?

A. Without any paper in them they probably would, they

certainly would.

Q. And if you put paper in would there be any separation

occasioned by means of the spring action upon that floating

upper spindle?
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A. You mean that separation under compression of the

spring?

Q. Yes.

A. That could possibly take place long enough to let the

paper get between the faces of the discs.

Q. But you don't think it would take place long enough while

the paper was running through the machine?

A. No, sir.

Q. So if paper was cut on the Hedrick machine, it would

not read upon your Claim 7 here, is that correct ?

A. If the paper was cut on the Hedrick machine it would

not read on Claim 7 because Claim 7 says, " consists of tearing,

"

and tearing and cutting are two different methods of shredding,

as is stated in the dictionary, and also particularly stated in

Antonsen's specifications. [158]

Q. Now let us get back to Claim 1. I think you broke Claim 1

down into two elements?

A. I did.

Q. Now in the Hedrick machine—is that a paper shredding

machine ?

A. Yes, it is a paper shredding machine.

Q. And has it the combination of a pair of parallel and

oppositely rotating spindles ?

A. It has.

Q. Each mounting a plurality of intermeshing bevel edged

discs ?

A. Those are there.

Q. Now does it have means for bodily shifting the discs of

either group in the axial direction of their spindles?

A. It does.
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Q. And where is the means in this Hedrick machine for

bodily shifting in the axial direction of the lower spindle*?

A. It has a nut on one end and a shoulder on the other;

by loosening the nut the discs may be shifted towards the

loosened nut, and a spacer put behind them, and then the nut

tightened; that would shift them to the left. They could be

shifted back again on reversing the operation.

Q. Does it have means for shifting there their spaced relation,

the upper one?

A. It does.

Q. Now then if that condition prevailed at the time this ma-

chine was built, couldn't a claim have been written for that

machine identical with this one here?

A. I have very carefully read the Rafter

Q. You answer my question, please.

A. That condition did not exist, because there was no provi-

sion made for space relationship.

Q. Well is there any provision made now for spaced relation-

ship?

A. There is. Since it has been discovered that spaced relation-

ship [159] was desirable, it was a simple matter.

Q. Are you saying that a change has been made in that

machine ?

A. I am saying that it does not conform to Mr. Rafter's

testimony as to how the machine was built. I heard him give

that testimony.

Q. You heard him give the testimony, did you, that the discs

were not touching?

A. I heard him state that, and I also heard him state that

it was his standard machine, that the drawings of his patent

were made from his standard machine. In that respect his

testimony was inconsistent.



vs. C. C. Hedrick 165

(Testimony of George F. McDougall.)

Q. Now then Mr. McDougall, I will ask you were there means

in the Hedrick machine so that the pull of the spring could be

stopped if desired before

A. I beg pardon?

Q. Is there means upon the Hedrick machine so that the

pull of the spring could be stopped prior to the time that the

shredding discs were brought into facial contact?

A. Why—prior to the time that the discs are brought into

facial contact?

Q. Yes.

A. There is not ; some of the discs must be in facial contact to

withstand the compression.

Q. Isn't there a collar?

A. No collar on it now that keeps them from coming into

facial contact, because there are just two of them carrying

the load there. I am sure and certain of that.

Q. If you have an adjustment upon the spring with respect

to its tension, can the adjustment be so made that the pull of

the spring will be completely used prior to the point of bringing

the discs in facial contact?

A. No, that is not a practical proposition; it could not be

done the way Mr. Rafter described it.

Q. Could not be done?

A. No, sir. [160]

Q. Now then, assuming that you had what we call the Foster

machine here, in facial contact, and the tension on the spring

is weak, we will say, and you run paper through the machine,

what effect if any would be imparted as respects longitudinal

movement of the upper spindle?

A. If the spindle moved over it would operate the same as

a pair of shears, and would cease to cut; would neither cut nor

tear. If I had a pair of shears here I could explain what I mean.
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Q. Let me ask you this : If moved over—say we shift it over

one sixteenth of an inch, you say it would neither cut or tear?

A. It would neither cut nor tear.

Q. Why is it if they were fixedly spaced one sixteenth of an

inch it would tear?

A. The reason for that is, that as the sheet goes in it has a

certain width; it is grasped at each edge, and intermediate of

the edges all the way along then it is merely corrugated by

the action of these discs; the length overall of that angular

distance between and around the discs being greater than the

width of the paper, it necessarily tears it.

Q. That would be true if you had a spreading effect of the

upper spindle. That is exactly what force would come into play.

A. That is not true in that case, because in that case you have

a distinct wedging action of the paper between the faces of the

discs, just as you have if you undertake to cut thick paper with

a dull pair of shears, and the paper turns sidewise. That is

precisely what you have; and you must remember too, counsel,

that with nearly a hundred discs in there that would be a very

serious load on the machine, and that ordinary belt or ordinary

motor would not pull the machine. That is the reason the machine

space has been described.

Q. If this metal ran in facial contact would it heat?

A. No.

Q. Wouldn't heat? [161]

A. No, I have heard that—I really had to smile about it;

that is a common commercial plan, what we call friction gear-

ing; hoists are made that way, with grooved discs running

together in frictional contact. You can buy them right here

in Portland, and I have known of them for more than forty

years.
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Q. What do you mean by grooved discs?

A. Smooth discs running—grooved discs running in fric-

tional contact together.

Q. For the purpose of

A. Transmitting power.

Q. You say those don't get hot?

A. No, they don't get hot.

Q. They are mostly made out of what is known as friction

paper?

A. No, sir, made of cast iron and steel and other material

of that description.

Q. How fast do they rotate, have you any knowledge ?

A. I have seen them up to—I built a machine myself once

that had seven hundred fifty revolutions per minute; a four

inch disc; that would give a peripheral speed of pretty close

to two thousand feet a minute.

Q. Do you know the peripheral speed of this machine?

A. No, I don't know anything about it.

Q. Would there be any wear upon the edges here?

A. You mean the points in contact?

Q. The points that came in contact?

A. Very slight.

Q. Very slight wear?

A. Very slight wear. It wears of course in proportion to the

load; but if those discs, eighty-five or ninety of them, or any

other considerable number, in the length of that spindle—in

making those things it is almost a physical impossibility, unless

some instrument maker, to make them originally so that these

discs [162] are in equal contact?

Q. That is true?
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A. That is true. But they will wear in, they don't wear out;

just like any bearing, it fits itself; it can fit it much better

than any human being can fit it with any tool he is capable of

wielding, just as a bearing wears in—these discs as originally

set up—in fact I knew one here in Portland for the Johns Furni-

ture Company. The mechanic who made it is one of the best

mechanics I ever saw. He had difficulty to make it there, it

would shear at times, but after a short time running, and he

put a little lapping compound on it to help it, they worked

together and was a perfect machine, is today.

Q. Mr. McDougall, it is your opinion, when the original

machine was set up, will be several of these discs which were not

in facial contact?

A. The distance out of facial contact was not particularly

discernible to the eye—I would rather express it, would be a

difference in the amount of load on the several discs.

Q. Running through multiple thicknesses of paper, did I

understand you to say it would be impossible to run those through

the machine ; that the effect was to spread ?

A. I will have to have that question again.

COURT : Will you restate that ?

Q. Now you take the Foster machine, for example, the one

that was testified here was in facial contact. Now is it your

opinion that if sufficient paper were fed to that machine to cause

an opening between the touching discs, that the machine would

refuse to operate in that position?

A. Oh certainly, that is exactly what would happen.

Q. That is a fundamental feature of that design.

(Recess)
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Q. Now Mr. McDougall, if the shredding discs were touching

or in facial contact would it read upon Claim 1 of these Letters

[163] Patent?

A. No.

Q. You would still have a paper shredding machine?

A. You would.

Q. And the combination of pair of parallel and oppositely

rotating spindles?

A. You would have those, both of which are in the Stackowski

patent.

Q. Each mounting a plurality of intermeshing bevel edged

discs ?

A. That would be there.

Q. And you would have means of bodily shifting the discs r

either group, wouldn't you?

A. You might or might not.

Q. You testified here

A. Yes you do. I will admit all that is there.

Q. And that would be for the purpose of adjusting their

spaced relationship, would it?

A. No it wouldn't adjust their spaced relation, that would be

for the purpose of bringing them into contact.

Q. It could be used for the purpose of adjusting this spaced

relation too, couldn't it?

A. If you used for the other purpose, then they would no

longer be in contact.

Q. I understand that; but I am asking you, you had mean-

for adjusting the spaced relationship?

A. The means as shown in the other device, is not for adjust-

ing space relationship, but for adjusting—the means for adjust-

ing their spaced relationship was not present in the machine
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described as the Poster machine, because those don't have spaced

relation.

Q. Yes, but were means there to adjust the spaced relation-

ship?

A. There was no such means provided ; that purpose was not

contemplated.

Q. Well what means have you got now that you didn't have,

you [164] wouldn't have, we will say, in the machine if the discs

were touching?

A. You are talking about the Foster machine?

Q. Yes, we will take the Foster machine.

A. You remember counsel, I have never seen the Foster

machine, and all I know about the Foster machine is that

Mr. Rafter said it was made according to Mr. Rafter's drawings.

Q. That is your recollection of what he said?

A. Yes, I think the deposition will bear me out.

Q. Let us come to the Hedrick machine. Now you say it has

a means for shifting bodily the discs of either group in an axial

direction of their spindles for the purpose of adjusting their

spaced relationship with the discs of the other group.

A. Yes, that is true.

Q. What are the means in his machine now that make that

provision?

A. The means that are actually used cannot be identified with

certainty, but I think that the means used in that machine is a

variation of the thickness of the spacing washers.

Q. Now didn't you state, when I asked you about the shifting

of the lower roll, that it had a nut there that could be used for

that purpose?

A. Oh, it has a nut there, yes, sir.
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Q. You don't claim that that nut has been added, do you?

A. No, that nut was not intended for that purpose.

Q. But could it have been used for that purpose, sir?

A. If the manufacturer knew that that purpose was desirable,

it could have been used for that purpose.

Q. And then would it have read upon this Claim?

A. If used for that purpose, it would read on that claim, cer-

tainly.

Q. So that you had everything present in the machine by

screwing a nut to give a spaced relationship?

A. You had everything present except the knowledge of how

to do it, which is taught in the Antonsen patent, and the utility

derived therefrom.

Q. You don't know of your own knowledge whether or not

Rafter [165] employed the use of that nut to make some—to

create some space between the shredding discs, do you, of your

own knowledge?

A. I have read Mr. Rafter's specifications very carefully, and

he says not. I have no other knowledge on the subject.

Q. Isn't it often the case that the specifications and claims do

not accurately portray the invention?

A. Oh I have seen such cases, I am quite sure.

Q. Didn't you tell me in conversation that happened you

would say at least twenty-five to thirty per cent of the time,

pointed out a patent that my father had, for example?

A. Yes, I told you that. The chief difficulty is however that

they mix up too many unessential elements in the claim; it isn't

that they don't contain the invented element, because if they

didn 't contain that the claim never got by the examiner, but they

mix too many other elements up with it, and make the claim
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aggregate, then the claim is valueless even though stating the

inventive element.

Q. If we could assume now as a fact that in the operation of

the Rafter machine, while not shredding a load of paper, had

the discs in facial contact, and further assume that when three

or more pages of paper were running through the machine, that

the machine—the upper spindle was shifted longitudinally so

as to create a spaced relation between the shredding discs, I ask

you if Claim 1 would read upon such a machine ?

A. You mean "with, means of adjusting the space relation."

That doesn't read on Claim 1, because that isn't meant for

adjusting the spaced relation; it is meant for maintaining the

discs in contact ; that is, it can by no stretch of the language be

considered as means for maintaining or adjusting the spaced

relation. It is put on there and intended for means of main-

taining the discs in contact, so it does not read on Claim 1, if it

maintains the discs in contact. Now the spring we have with the

Hedrick machine, the defendant's machine, at present does not

maintain the discs in contact except for two or possibly three at

the right end of the machine as you face it ; the [166] discs from

there on, the right side of the machine, are spaced between and the

load on that machine is carried on the edge of the face of the

discs in contact, and a much better way would be to put a set

collar on the end of the shaft and hold it over there, or on both

ends ; the spring does not do anything except act as a set collar

on one end, and the discs act as a set collar on the other,—a very

crudely arranged affair; and if you wanted to maintain that

spaced relation the best way is to put a set collar on both ends

of the shaft, and hold them there. As it is now the spring, as

near as visually able to determine, does not move under the

influence of any power going through; I checked as close as I
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could, but the frame itself springs and it is difficult to tell

whether there is any movement. I couldn't discern any, and I

am a pretty close observer of that sort of thing. I heard a sound

that has been described here in the court room before ; there is a

little sound as the paper enters the machine, and another one as

it leaves, much as throwing a wheel in a threshing machine, but

was no metallic click that I was able to discover, and I tuned

my instrument up to its full power, and listened for it.

Q. Are you a licensed patent attorney?

A. Yes, I have been registered, or admitted to the practice

before the Patent Office for about twenty-three years.

Q. You have examined this Hedrick machine quite carefully,

have you?

A. Just as carefully as possible under the circumstances.

Q. I believe you made a prior examination?

A. I was out there with yourself and counsel for plaintiff.

Q. Yes, I permitted a prior examination. Now because of the

fact—referring to the Hedrick machine out there—that the

spindle is filled with discs, one of metal, another of fiber, and

because of the large number of discs on the spindle, would you

say as a practical proposition that it would be practical to main-

tain the discs upon the respective spindles each in facial contact

with the [167] companion disc disposed upon the other spindle?

A. It is difficult to tell whether that machine was made

accurately in the first place, or not. The discs are not in condition

to be kept in edged contact at the present time. They are dented

and bent, evidently from foreign material going through them;

the frame is rather light for construction of that kind ; but they

could be put in actual facial contact possibly, by putting new

spacers in, or regrinding the faces of the discs ; it would require a

general remodeling and rebuilding the machine to do it at
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present
;
you undoubtedly would have to have spacers, and your

discs might be required to be refitted or put under a surface

grinder.

Q. Is there any means provided upon each of these spindles

for regulating the relative overall length and relative spacings

of one of the discs relative to the other, upon each of the spindles?

A. That question is rather involved.

Q. I say, is there means provided upon each of these spindles

for regulating the relative overall length and the relative spacing

of one of the discs relative to the other upon each of the spindles ?

A. Overall length of the discs relative to another disc. I

don't understand that. Do you mean of the separate shafts? Now
we have that disc ; we have the thickness of the disc, and we have

the thickness of the spacing, and if the number of discs—if the

discs are all the same thickness and the number of discs the same

on each shaft, the spacing washers are all the same thickness,

obviously it is merely a matter of assembling the same number of

discs on each shaft, and then placing them so they are in contact.

That has been stated here today as a matter of accuracy of

manufacture.

Q. Do you know what the separator discs on the Hedrick

machine are made of?

A. I do not.

Q. Did you examine to try to find out that fact?

A. I tried to ascertain the fact, but I was unable to posi-

tively [168] do so.

Q. Do you know what material those discs are made of ?

A. No one could tell that without making an analysis of that

they have the appearance of being steel.

Q. Did you test these discs with a file to ascertain their degree

of temper or hardness ?

A. I did, yes.
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Q. Did you conduct any test to ascertain whether the discs

themselves were uniform in thickness?

A. It is not possible with them assembled on the shaft within

the degree of accuracy of measurement required of a machine

of that kind. It would have to be measured by micrometer, and it

cannot be measured by micrometer in place.

Q. I want to ask you a hypothetical question. Assuming that

we have for example a Foster machine, and assuming that we
have a sufficient run of paper under the discs to cause a spreading

so as to make an aperture between the discs ; and assume further

that the machine does continue to operate, and that paper does

continue to pass through, what kind of paper excelsior will be

produced ?

A. Can I put another assumption in there?

Q. No, you answer the question.

A. You have asked something about a machine I have never

seen. Will also have to assume that the Foster machine is

practically represented by the Rafter drawing. I have never seen

the Foster machine.

Q. No, I am not assuming that at all. I am making an

assumption.

A. You have one factor of the equation that I can't supply,

and I can't answer the question, because I have never &een a

Foster machine.

Q. You can't answer the question?

A. No, I haven't seen the Foster machine.

Q. Let me ask you this hypothetical question: In a paper

shredding machine, suppose we have a combination of a pair of

oppositely rotating parallel spindles, each having a plurality of

bevel edged discs fixedly mounted thereon, and that the lower

spindle is fixedly [169] mounted in an arbor, and that the upper
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spindle is mounted in an arbor so you have a longitudinal move-

ment, and by virtue of a spring means the edges of the upper

discs, the edges of the discs on the upper spindle are getting

surface contact with the discs on the lower spindle when the

machine is running without load ; and further assume when this

machine is operated with sufficient thickness of paper so as to

exert such a pull upon the spring as to force the upper roll in a

longitudinal direction so as to take the shredding discs out of

contact ; and further assume that when such is done the machine

will continue to operate and pass the paper through it, I will

ask you what kind of paper excelsior you would then have ?

A. You have an impossible assumption in there.

Q. You say it is impossible?

A. You have an impossible assumption in there, yes.

Q. In other words, the impossibility you claim exists in the

longitudinal movement of the upper spindle?

A. Enough to get paper in between the faces of the discs,

then the machine will not pass paper through it.

Q. Assume that the movement is such as to make a displace-

ment say one thirty-secondth of an inch, would I then have an

impossible condition?

A. If you have a displacement of one thirty-secondth of an

inch, that calls for possibly eight or ten sheets of paper, doesn't

it? A paper is about .0035 of an inch, newspaper, and that calls

for eight or ten sheets of paper in there, and with that amount of

paper in there you will have a braking effect, or retarding

effect on your machine, multiplied by the number of discs that

are in contact with the paper under similar conditions, and you

will have a blocking effect on your machine which will prevent

the paper from going through.
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Q. Suppose you developed that condition with four sheets

of paper then, as an assumption. What would be the effect then

on the [170] machine, would it block?

A. You can reduce that number of sheets to the minimum if

you wish, and if the spring is still light enough so the discs will

spring apart, you will have the same condition that you have with

a pair of shears when the paper turns sidewise between the

blades; nothing happens, it doesn't either tear or cut.

Q. That is true, is it?

A. Just a breaking of the paper due to the adjacent discs, but

you would not cut it into strips or shreds.

Q. Would the paper come out mangled?

A. You could break the ends of the paper as it went in, up

to the time it ceased feeding altogether.

Q. Then Mr. McDougall, would it be possible in your opinion

to produce excelsior having rough or feathery edge, or scalloped

edge, with the Rafter machine ?

A. That would be very easy. It is done right here at the

Hedrick plant; considering they make these changes in it that

we find at present in the Hedrick machine.

Q. Would it be possible to make any paper excelsior with the

Rafter machine having feathery, rough, or scalloped edges, using

the machine as it is constructed by Mr. Rafter—as these machines

were constructed by him ?

A. Will you allow me to get my information as to how that

Rafter machine was constructed, by his testimony and by his

specifications. If you will remember, I have never seen the Rafter

machine.

Q. Oh, you have never seen it?

A. As such.

Q. If it is developed here from the testimony that the par-

ticular machine that Mr. Hedrick has, at the time it was built
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by Mr. Rafter had a displacement between the discs to the amount

of one sixty-fourth of an inch, I will ask you whether or not that

machine would be a cutting machine or a tearing machine ? [171]

A. With that spring on there just as Mr. Rafter described it?

Q. The machine that you have seen; supposing now that the

discs when they were—when the machine was first built by Mr.

Rafter, had a separation of one sixty-fourth of an inch ; would it

be a cutting machine or a shredding machine ?

A. It wouldn't be much of anything with one sixty-fourth.

Q. You don't think it would work?

A. No. It might work a little, a few sheets of paper while

the knives were very sharp. That condition would not last very

long, and with that separation in there it would not amount to a

great deal, and it couldn't be made that way with a separation

of one sixty-fourth of an inch, and that spring in there, the way

Mr. Rafter himself described it; couldn't be held that way nor

any degree of separation unless the discs were unequally spaced

as they are at present, so that some discs or some member of

some kind were carrying the load of that spring. You can't put

that spring in there and then have the discs stay apart, because

you have to have something to hold them.

Q. You don't know whether or not Mr. Rafter spaced these

discs unevenly or not, do you?

A. He told us he didn't, up there in Seattle; that is all I

know about it.

Q. You never examined the machine?

A. No.
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Redirect Examination.

Questions by Mr. WINTER

:

I have a question I should have asked on examination in chief.

Mr. McDougall, have you ever seen a machine that would make
torn paper excelsior a different kind from the Antonsen machine

or the Hedrick machine ?

A. Yes.

Q. Where did you see that kind of machine ? [172]

A. I built an unravelling machine for the purpose of

unravelling woolen cloth, and it bears no physical resemblance

to this machine, and the teeth on it were a little rough, and I

undertook to feed paper through it to see if I could take the wire

edges off them so it would not cut the thread, and it made a pretty

good grade of paper excelsior. That was before I knew anything

about paper excelsior.

Q. Was the machine you were speaking about, that

unravelling machine you made—did that in any way function

the same as this machine?

A. No, it does not. In the first place it only has one rotating

member ; it has a comb plate as a substitute for the lower rotating

member.

Q. So that machine is not in any sense an equivalent of the

Antonsen machine?

A. No, in no sense a mechanical equivalent of the Antonsen

machine.

Witness excused.
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KENNETH W. HOLMAN,

called as a witness for the Defendant.

I live in Portland, Oregon, am manager of Edward Holman &
Son. I am a mortician, have been for eight or ten years. The

company used paper excelsior in its business. Our records don't

show the exact date we began using it, but we moved to our new
location in 1924, and we started to use it shortly after that. I

would say maybe 1925. We purchased it from the Paper Excelsior

Company. I know Mr. Wheeler connected with that company.

That was the first paper excelsior I had used. It was the first

excelsior that came to my attention. I examined it, it had rough

edges and had the appearance of being torn. I remember dis-

cussing it with our employees. I personally handled the excelsior.

Defendant's Exhibit J for identification marked. Defendant's

Exhibit J is a fair sample of the excelsior purchased by me at

the time I just mentioned.

Cross Examination.

I first saw the excelsior, Defendant's Exhibit J for identifica-

tion, just now and am comparing it with what I saw in 1925. [173]

I don't know what part of 1925 it wras, whether it was August or

winter or spring. I started to work for Holman part time about

1923 or 1924. I don't remember the year I started to work,

whether it was 1923 or 1924. I was 15 years old in 1924. I think

I was going to Jefferson High, or Washington High at that time.

I went to two high schools, I am not sure which one in 1924,

probably Jefferson High. I am not positive about that. I can

figure it out if you want me to take the time (counsel advised

not to take the time). I was in High School until about 1926.

I lived at Holman 's and when I wasn't in school, I was in the



vs. C. G. Hedrick 181

(Testimony of Kenneth W. Holman.)

business. I did everything a man learning mortuary business

would be doing.

By stipulation, Defendant's K, M & N, being photographs of

Antonsen's place of business and the Eafter machine operated by

Antonsen, which pictures were taken on or about March, 1925,

reprints of which appeared in the Seattle Times article, Defend-

ant's Exhibit H, were all admitted in evidence. Exhibit K shows

the machine being fed. Exhibit M shows a bale of excelsior.

Exhibit N shows the excelsior as it drops from the machine into

the heap.

VERNON FAXON,

called as a witness for the Defendant.

Direct Examination

Questions by Mr. PENLASON:
Where do you live, Mr. Faxon?

A. Portland, Oregon.

Q. How long have you lived here ?

A. Since 1909.

Q. What is your business or profession ?

A. Official Court Reporter for Multnomah County, Multnomah

Court, and also examiner of questioned documents.

Q. Have you specialized in the examination of questioned

documents ?

A. I have.

Q. And what field does that cover generally?

A. Documents of all nature, and writings that any question

about is [174] raised in any way ; wills, forgeries, and typewriting.
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Q. How long have you been engaged in that class of work ?

A. Well, from the questioned documents or handwriting ever

since about 1914, 1 have been making a study of that. That is when

I first became interested in that field
;
photography dates back to

when I began as an amateur photographer in 1908.

Q. I will hand you defendant's exhibits M and N ; calling your

attention to them, I will ask you if you have heretofore seen these

exhibits ?

A. I have.

Q. And have you heretofore made an examination of these

exhibits ?

A. Very fully, yes, sir.

Q. What did you use to make the examination with ?

A. Steroscopic microscope.

Q. What is a steroscopic microscope, just briefly?

A. Well, a steroscopic microscope is a microscope that mag-

nifies to whatever magnification you desire by the insertion of the

proper lens, and it also gives the third dimension of depth ; I think

in examining flat fields, such as that photograph it wouldn't be

much different from an ordinary miscroscope there.

Q. Did you make an examination to determine the physical

condition of the edges of the excelsior shown in these exhibits,' with

regard to being rough or smooth ?

A. The question put to me was to examine these strips of paper

excelsior to see if it were possible to determine if the edges were

smooth machine cut or if they had a ruffled or torn appearance.

That I did.

Q. What did you find?

A. I found some of them with torn or rough appearance, and
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some of them appeared to be smooth or machine cut, although you

can't state that change so definitely as you can the other.

Q. Are those photographs taken in such a way as to clearly

bring out [175] any ruggedness which might have been present on

the strips of excelsior ?

Mr. WINTER : Object to that ; the witness has not shown him-

self qualified to answer the question.

The COURT: Yes, I think you might improve the qualifica-

tions.

Q. You said something about you were interested in pictures

from what time ?

A. Since 1908.

Q. What has been the extent of your interest ?

A. Well, I did all the work of an amateur photographer, tak-

ing all kinds of photographs, and also making my own enlarge-

ments. Right now, in the field of questioned documents, I main-

tain a complete laboratory for taking my own photographs. I am
equipped to take contact prints of photographs up to as high as

eleven by fourteen ; I also have numerous lenses for different kinds

of photographs and also filters, or screens for developing or

blotting out certain colors, in fact any work we may be called upon.

Q. Is that part of your work in your profession ?

A. It is a very essential part.

Q. I will ask you whether or not these photographs were taken

in such a manner as to most clearly bring out any raggedness or

jaggedness which might appear on the edges of the strips of

excelsior?

A. No, they are not.

Q. What is that instrument you said you used ?

A. Microscope.
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Q. Have you that instrument with you ?

A. I have.

Q. Will you kindly adjust the miscroscope on certain portions

of that picture so as to reveal the rough or jagged edges of the

excelsior; show it to the judge, please.

A. I will first state that a great deal of that is not what we call

in focus, and only certain portions of it can we see clearly
; [176]

there is the first one if you will just look down there, that crosses

that black spot there.

Q. Now Mr. Faxon, will you just shift it over to the next

stringer, that is down there.

A. That does not show anything there; that is not exactly in

focus ; there is another one there.

Q. Now, Mr. Faxon, I thought the other day I saw one down

here, I believed that showed, if I place it correctly.

A. Yes, that is the best one of the bunch.

Mr. WINTER : As far as torn is concerned ?

A. Yes, as far as torn is concerned; that is as far as I am
trying to demonstrate.

Q. Now these samples came from Exhibit M.

A. If you want higher magnification I have it, but that is as

high as you can do with this.

Q. Mr. Faxon, could you illustrate that on the other exhibit

we have there %

COURT : Referring now to which exhibit ?

A. This is Exhibit N. The other was M. That center one, run-

ning up, is slightly out of focus, it is slightly blurred, but you can

still see it has a ragged edge there, the one right in the center,

with dark on each side; that one by itself, too, on the left hand

edge. Do you want still more of these ?
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Q. I think that is enough.

COURT : I think perhaps while the witness is on the stand he

had better take a pen and mark on the exhibits the particular

portion to which the attention of the Court has been called.

A. (Marking) I think those three are the only ones shown

there.

COURT : The portion upon Exhibit M, included between the

pen marks in three different places.

A. "N '

', right in there, is a bunch of those.

COURT: The portion on Exhibit N, to which he points, are

the [177] particular strips of paper that the defendant placed

under the microscope.

A. I will say if we had the film enlargement it would show

probably a little better, different ones.

Q. Mr. Faxon, if the paper excelsior had a smooth—had an

edge cut by a pair of shears would it exhibit the ruggedness that

vou have found and testified to here %
9/

A. I am not attempting to qualify as an expert on cut edges.

If you want my private opinion, I would say I would not expect

it to have a rough edge that way.

Q. You said something about a portion of the photograph

being out of focus ; what do you mean by that ?

A. Well the lens—in taking a photograph there is a certain

point that will be in focus, and all other points further away or

closer to the camera will be what we call slightly out of focus
;

it is not adjusted for that, and it won't be sharp in detail unless

it is photographed at what they call uniformity. That is, focused

so everything is in focus, but it is much smaller in size, like tak-

ing a scene out of doors.

Q. Are various portions of the excelsior there out of focus?
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A. You will notice if you look at it with a magnifying glass,

that they are slightly blurred ; that is because they are not exactly

in focus ; the enlargement will show all that, or the microscope,

either one.

Q. Where it is not in focus what effect, if any, would it have

upon the detail of the edge ?

A. Well it would make it kind of blurred; it would not be

sharp and defined; we couldn't tell whether it was either a

ragged edge or a straight edge, because if it were a ragged edge

the little points would not show in detail, but kind of blend

together and give a blurred effect.

Cross Examination.

Questions by Mr. WINTER: [178]

What is the power of your lens ?

A. These were low power there; I think it is—I would call

that about a ten diameter, fifteen.

Q. Ten diameter, or fifteen diameter; how many times does

that enlarge the object looked at?

A. That goes every direction ; ten diameter would make about

a hundred times.

Q. Would make it a hundred times bigger than it would be

with the naked eye I

A. Yes.

Q. Watch me. Did I cut or tear ?

A. I call that tear.

Q. You would?

A. Yes.

Q. So any piece of paper that would have an edge on as

rough as this, you would call it a tear?
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A. That is what I would call it. I don't know what a person

who had torn up the edges, would say. I distinctly explained

I was not qualified as an expert on edges.

Q. Did you make any enlargement of that picture?

A. No.

Q. That particular one?

A. No, they didn't have the negative.

Q. You couldn't make an enlargement because you didn't

have the negative ?

A. I could, by taking a photograph of that, and that is an

enlarged photograph ; but you would lose a great deal of detail

in that. Furthermore, this was just called to my attention last

Saturday—I believe it was.

Q. If you had an enlargement of that picture from the

negative you could tell much more clearly

A. It would be easier to see, because you would not have to

look at one little fine point at a time, or go over it; but I don't

think [179] it would be any clearer.

Q. You could tell better what proportion was cut, and what

proportion was torn?

A. Yes, unless you took a microscope and went over each

little piece and made a detailed examination. You could tell at

a glance much better, but the majority of them will not show

even with enlargement. That that is out of focus, that you see the

blur with the microscope, would also blur with your enlargement.

Q. Could you tell me from looking at this photograph how

wide those strips of excelsior are ?

A. No, I wouldn't attempt to do it.

Q. Have you any idea?

A. Well no ; I might be able to figure it out ; all a matter of

proportion, and I would measure the board there.
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Q. Measure what board?

A. The board running across there. You might be able to do

it from that, but—well you can't even tell that, because those

boards you don't know how wide they are. Offhand I would say

it looked to me right around a quarter of an inch, but I may
be off an inch. Looks to me would be around a quarter of an inch.

Q. You can't really tell by looking at this photograph?

A. I can't; maybe someone

Q. I mean you can't?

A. No, I wouldn't attempt to.

Q. How extensive was your examination?

A. Just as you will see here.

Q. You made the same examination before you came?

A. Yes, sir.

Q. As you have made here in court?

A. It was brought to me and asked if any of these were

jagged, or if they were machine-cut, and I

Q. Reached a conclusion?

A. I just showed Mr. Fenlason what I have attempted to show

the Judge. [180]

Q. That there were some of them that had rough edge?

A. Yes, sir.

Redirect Examination

Questions by Mr. FENLASON:
Mr. Faxon, can you explain to us why we are not able to

read or distinguish the small letters upon these strips of

excelsior ?

A. Well I didn't know that there were any letters there.

Will

Q. Assuming that that was newspaper stock, old newspaper
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stock, will you tell us why you couldn't read the—see the letters

on the strips, under the microscope?

A. That couldn't be done for several reasons, any one of

which you could guess at. They could use what is known as a

process plate, and contrast paper that would bring the white

out very white, and they would not show quite the detail. Might

be due to the lens of the camera ; might not be any printing there

;

I could not say as to that.

Q. Mr. Faxon, when I asked for this examination did I advise

you that my client was unable to pay for a detailed examination I

Mr. WINTER: Objected to as immaterial and irrelevant.

COURT : Sustained.

Q. Were you directed not to find any straight excelsior?

Mr. WINTER: That is objected to as not proper direct

examination. That is proper cross examination.

Mr. FENLASON: This is redirect, may it please Your

Honor. They brought out the point that all he was looking

for was ragged edge. I think we are entitled to show that he was

not searching for that only.

COURT : Yes, he may answer.

A. No. I was asked if the edges—if I could determine

whether the edges were ragged or straight like clear machine-cut

edges; and anybody can take a microscope and know as much

about it as I did by looking at it; anyone can see through a

microscope and see it. [181] I called attention to a ragged edge

there, and then I asked him is that for you, or against you.

Q. You didn't know until that time whether it was for me or

against me?

A. No I did not.
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Recross Examination

Questions by Mr. WINTER:
But they did seek to find some ragged edges in there if you

could ?

A. Afterwards. After I called his attention to them. He asked

me first if they were ragged edges or machine-cut edges, and you

will remember was one of them that hangs down this—the one

you enjoyed so much when you said it was the best one yet;

that happened to be the first one I put a glass on.

Q. That is the best one you found?

A. No I said

Q. Ragged edge.

A. You might call it the worst one.

Q. Do you know anything about newspaper photograph?

A. I don't know wherein it differs from the other, only that

they were a newspaper photograph; is generally—a great many
times is retouched an awful lot.

Q. Do they take photograph through a screen, or something,

when they take for the newspaper? I don't know, I just ask you.

A. No, the photograph is not taken through a screen, but I

think they have a screen someway in connection with making

newspaper print, and when Mr. Fenlason first called me on the

phone I asked him about this. He asked me if I could tell from

a newspaper print, and I told him no.

Q. But that would not appear on these photographs?

A. Oh no, that has nothing to do with these photographs we

have here ; these were not taken through a screen. [182]
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JACK CONVERSE,

called as a witness for Defendant.

I came to Portland in about 1929 as an employee of Mr. Anton-

sen in the capacity as salesman paper containers at first and

paper excelsior in about 1931. I learned of Mr. Hedrick and

paper excelsior business. I talked to Antonsen about the excelsior

made in Antonsen 's machine; he never told me the difference

between his excelsior and that made on the Rafter machine. The

only excelsior I knew anything about that was supposed to be

different was that made by another company in Portland which

is now out of business, as I understand.

V. C. SCOTT,

called as a witness for the Defendant.

I am a wholesale paper merchant, have been for sixteen years.

Was so engaged in 1924 and 1925 under the name Packer-Scott. I

met Mr. Wheeler sometime between 1923 and 1925. I had never

contacted paper excelsior before meeting him. He solicited our

business for paper excelsior. I examined the product and pur-

chased it. We resold it again, and used a very small portion of it,

was bought for resale. My first real and careful examination of

the excelsior was made at Mr. Wheeler's plant. I went out to see

how the excelsior was made. Went through it carefully. I

examined it carefully, because it was a new product to me. We
had used wood excelsior and I wanted to see if paper excelsior

was practical, whether it was clean enough to meet requirements,

and didn't want to sell a product that would kick back and get

us into trouble. The excelsior appeared about a fourth of an inch

in width, with ragged or irregular edges. We discontinued using

the excelsior about a year and a half or two years ago because
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the manufacturers were having some kind of trouble, and prices

got so low it was not profitable to handle it as a jobber. After
the first examination I made, and we had decided to take on dis-

tribution of the excelsior, I don't remember examining it

carefully since then. Defendant's Exhibit J is a fair sample
of excelsior I first observed back in 1924. [183]

Cross Examination.

We first bought our excelsior from Mr. Wheeler, the Paper
Excelsior Company, which later was run by Mr. Hedrick. Our
business is that of paper merchants, wrapping paper, twine,

cordage, rope, some chemicals. We are jobbers only. I don't

know whether we are buying any paper now from the American
Chemical Company or not.

CHARLES A. WHEELER,
called as a witness for Defendants.

I have lived in Portland, Oregon, since 1924. Prior to that I

lived in Seattle. I knew Mr. Rafter there. I met Mr. Rafter

through Miss Hattie M. Hedrick, sister of Mr. Hedrick. I saw

Rafter at his Ballard plant, which was a paper excelsior factory

in December of 1923, or January 7, 1924. I examined the paper

excelsior machine, and watched it operate, and saw the product

it made. Rafter's machine operates just like Mr. Hedrick 's

machine operates now. The machine had discs mounted on two

spindles, and newspaper was fed into the discs. There was an

endless apron that the papers were fed in on, and the paper

came in contact with the discs, it wTas torn into shreds, and thrown

onto the floor, or into a pile in front of the machine. The shreds
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were projected two to two-and-a-half feet from the machine. The
edges of the excelsior were rough, as torn paper always is. I

examined the discs, and saw they were separated. They were not

in facial contact. They were separated about one sixteenth of an
inch. I decided to have a machine like this, and ordered one from
Mr. Rafter's, and entered into a contract, which written contract

was introduced and admitted in evidence as Defendant's Exhibit

O. I met Antonsen at the plant. I don't remember any conversa-

tion with him. My machine was completed by Rafter on June

11, 1924. I installed the machine in Portland in August, 1924.

I tested the machine before I left Seattle. It seemed to work all

right. It produced torn edges. I installed the machine at 769

Savier Street in Portland, which was a basement of a duplex

house. That was the premise that we visited. I operated the

machine [184] and sold the excelsior and maintained a record

of my transactions in a day book, which was admitted in evi-

dence as Defendant's Exhibit P. My first customer was Stubbs

Electric Company, on September 8, 1924, then Tru Blu Biscuit

Company September 9, 1924, W. C. Allen Candy Company, Sep-

tember 10, 1924, Edward Holman and Son, June 3, 1925. My
first sale to Packer-Scott Company was on October 2, 1924. I

sold them torn excelsior manufactured by me on my machines.

There was no inside finish in the basement, just joints between

the casings. That left considerable air in. When it began to get

cold in the fall or early winter of 1924, I stuffed paper excelsior

behind the facing of the little bay windows in front of the shop.

That excelsior was out of my machine. I returned to the premises

in April of this year to see if the excelsior was still there. Mr.

Hedrick went with me. We found the excelsior still there. I took

a sample of that excelsior, marked Defendant's Exhibit Q.

Defendant's Exhibit E is another portion of the excelsior I took
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from the same place on the same premises at the time the Court

visited the premises. This was part of the excelsior I placed

there in 1924. Defendant's Exhibits C, D, and F, being news-

papers dated 1925, were placed about the casings and coverings

of my basement plant to further reduce the draft. They were

not placed there at the same time. I don't know positively what

year I put them there, but I know it wasn't in 1924, because the

excelsior was the only fender I used that year. I continued to

operate at the Savier Street location till March, 1929. When I

first installed the machine it was in as nearly the same mechani-

cal condition as when I took delivery of it from Mr. Rafter, as

I can describe it. I installed the machine and operated it in

my basement plant. I did not make any mechanical changes in it.

I put a fly wheel on it that took the place of an ordinary nut

that held the spring, which is now held by the fly wheel. The nut

was fastened by thread. I did not change the discs or the

spreaders. I put additional longitudinal strips on the machine

for the purpose of forming rests at the top and bottom to form a

fulcrum for the tool I [185] used to clear the paper from between

the discs when they became filled. There were no other changes

made in the machine. During all that time it produced the same

kind of excelsior. I saw the Hedrick machine operate the other

day at Hedrick 's place of business. Its operation was identical,

as far as I could describe it, as when operated by me; it pro-

duced the same kind of excelsior, and stacked, piled and com-

mingled in the same way. Antonsen visited my place of business

in Portland. I can't fix the date when. He was there three times,

perhaps more. I found by experimenting, twenty-four thick-

nesses was about as much as could be fed without slowing the

machine. The machine did clog on some occasions. That is when I

fed more than twenty-four thicknesses, then the thing stopped
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dead. If there were any foreign substances in the paper, it would
also make the machine stick. The discs never got hot, made any
grinding noises, smoked, and I never lubricated them. I sold

my business and shredder to Mr. Hedrick in March, 1929. I can
make 125 pounds of excelsior in ten minutes on my machine. I

would weigh in 125 pounds of paper, place it on the paper, start

the machine, feed the paper through. It was to make one bale. I

had no helper. Defendant's Exhibit R admitted in evidence.

Defendant's Exhibit S admitted in evidence.

Cross Examination.

I saw the Rafter machine operate at least five or six times

before I came to Portland. On each occasion I examined the

product to see how it was made. I saw Mrs. Wright operate the

machine. I examined the excelsior made on the machine when
Mrs. Wright was operating it, and it was torn. No part of it was
cut. It was all torn. After Antonsen bought Rafter's machine I

helped Rafter set the machine up in Antonsen 's place of business,

and saw the kind of excelsior produced. It was all torn. At that

time the blades on the Rafter machine were dull, to my knowledge

they were never sharpened. I took my machine apart after having

tried it out in Seattle, in order to move it. I took the cylinders

with the discs [186] on them out of place, and put them back

in the same relative position when I set them up again. I put a

fly wheel on the machine. I don't remember what year, I think

it was 1925 or 26. To put the fly wheel on I took the nut that

belonged on that end of the shaft that held the spring in place,

went to a machine shop to put a thread on the fly wheel, to set

that shaft the fly wheel acts as a nut to hold the spring in place.

The purpose of putting the fly wheel was to balance the heavy

drive wheel, the pulley, not to act as a nut for the spring, though

it served such purpose. The cross brace bars were added as an
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additional change to the machine. I was present when the machine
was operated for the court's inspection the other day. I noticed

a little retention of paper between the discs. That retention of

paper was in two or three places, was not enough to clog the

machine. One place was on the right hand end as you faced the

machine, and another towards the left from the center. It is

possible it clogged more toward the right hand end of the machine

than any other place. When I operated the machine it clogged

once in a while. When I was operating the machine, the clogging

usually was general. I don't know that two of the discs on the

right hand side facing the machine are in contact. To my remem-

brance there were no discs in facial contact when I bought the

machine, though they were not equally spaced, they were spaced

from a thirty-secondth to a sixteenth of an inch apart, and that is

the way the machine worked when I bought it. As I understood,

the exclusive right to operate in Portland provision of the con-

tract protected me from anyone else shipping in like kind of

stock. Mr. Rafter said he had applied for a patent, and I pre-

sumed that would be the protection. The edge of the discs on the

machine I bought from Rafter were variable in thickness, but

none of them had an edge. I never sharpened the knives on my
machine. The spring was there to hold the discs in the relative

position, and tended to keep the discs from getting farther apart

than a thirty-secondth or a sixteenth of an inch. Only Mr.

Hedrick was with me when I found [187] the excelsior in the

basement of the building in which I had had my factory. The

time I moved in to that basement factory there was merely the

outside finish, outside casings, and joints were open between the

window facings and the finish, and that let the cold air come in.

I moved in in the 11th of July, 1934. Then when I sold to Mr.

Hedrick, he ran the machine in that same basement for sometime
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after I sold it to him. The spacings in the front of the building

were made by 2x4 studdings, some of which were two or three

inches apart, and some up to 18 inches. In the fall or winter of

1924, I put excelsior in there. I did not put any newspapers in

there then. There are three windows in front facing the street.

The paper excelsior I put in was around the casings of these

windows, and under parts of them, and no place else. The places

that the newspapers were found at were left open in the winter

of 1924. Defendant's Exhibit Q was found by me April 14. At
that time I examined it, handled it in the presence of Mr.

Hedrick. At that time I did not look to see if there were any

strips in it that were dated. At the time I offered in evidence

the newspapers that had come back from there, I saw two dates

on them. Nobody had called my attention to those dates. I noticed

them myself. Before I saw the dates on those newspapers I was

not of the opinion that I had put the newspapers there in 1924

or 1925. I do not remember saying in the presence of Mr. Pierce,

McDougall and Mr. Winter at the plant during the time of its

examination by the Court that I had put the excelsior in there in

1924 or 1925. I didn't say that if the newspaper had a date of

1925 then it was likely 1925 when I stuffed the excelsior in there.

I bought most of my paper from the Telegram and Portland

News, some of it from the Salvation Army. I fed ItT;o the

machine, sometimes the whole issue and sometimes taking it

apart, depending on the thickness of the issue. Up to a 24-page

newspaper I would feed it through. The witness was handed a

photograph being Exhibit K, [188] and asked if he noticed a fly

wheel on it, and the witness testified "Yes". When I got my
machine it didn't have that fly wheel on. With reference to the

nuts on each end of the spindles holding the disc, I had occasion

to tighten one of the check nuts on each of the cylinders because
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they worked loose. I don't recall how often that happened. I just

kept track of them, noticed them once in a while. If I found them

loose I tightened them. This was perhaps as often as every month.

I have the same discs on the machine that were on there when I

got it. I last observed the machine yesterday about noon, before

I testified. I did not observe that any of the discs were in contact.

I examined the discs then to see if they were in contact. They

were all separated. Before I went down to the old plant on Savier

Street on April 14, I talked to Mr. Hedrick about going down

there and finding old excelsior. Mr. Hedrick told me it was impor-

tant to find such excelsior. I didn't remember then of putting this

excelsior in between the windows, but when I found it there, I

remembered I had put it there. I manufactured excelsior in that

place in 1925, 1926 and 1927. When I found this excelsior around

the windows I remembered putting it in there in the fall or early

winter of 1924. I don't remember how many coils there are on

the spring that was on my machine. I never changed the spring.

It is the same one that came with the machine. When I found

the old excelsior, Defendant's Exhibit Q, I carried it with me

down to Mr. Hedrick 's plant, and was given an envelope and

placed the excelsior in it. I then carried it home with me.

Re-direct Examination.

Defendants Exhibits T and U are replies to letters from

Antonsen. My signature appears on them. Received in evidence.
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CECIL A. BERRY,

called as a witness for Defendants.

I have lived in Portland since 1917, and am interested in pic-

tures and photography in general. It has been my hobby for 25

years. I took some pictures for you, using my camera. The [189]

pictures are Defendant's Exhibits 3 and 4 of the deposition.

Exhibit 4 is a photograph of the two rolls taken to show the

separation. There is light to the rear of the rolls. This is an

enlargement of the picture I took. The pictures were taken of

the Defendant's machine.

Cross Examination.

Exhibit 4 represents only a portion of the circular knives on

the machine, just the center of the cutting rolls. I have marked
Exhibit No. 3, thirty-eight discs from the left, that is where

Exhibit 4 starts. Exhibit 4 is an enlargement of approximately

fifteen times. Because of the angle of view of the camera, only

the center discs show a separation, and those discs on the outer

edges of the rolls do not show such separation in Exhibit 3.

Exhibit 4 was taken out of the center of Exhibit 3, and enlarged

in order to show the separation.

Redirect Examination.

Defendant's Exhibit V admitted in evidence, which is the nega-

tive from which Defendant's Exhibit 4 was taken. The camera

was positioned directly in front of the rolls, parallel with the

intersection of the two with one light in the front shining on the

rolls, and one directly behind to show light through the rolls. The

picture reveals the true relationship of the discs where they

are parallel with the center or axis of the lens. Those which are

to the left or to the right are not shown in their true condition.

The Court then stated that it would take judicial notice that a

camera shows only what is squarely in front of it.
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Recross Examination.

I took those pictures, I think, sometime in January, 1933. It

might have been December. At the time I took the pictures, not

a single disc on the whole of the two rolls were in contact with

the opposing discs.

Redirect Examination. [190]

There was a varying degree of separation between the inter-

meshing discs.

C. C. HEDRICK,
called as a witness for the Defendant.

The excelsior in Exhibit J was manufactured a week or ten

days ago, on the machine I bought from Wheeler. I first became

interested in the excelsior business in March, 1929, through my
sister, Miss Hedrick, who took me to Wheeler's plant, with the

idea in mind of buying the business. I examined the machine and

equipment there, and also the discs, because that is where the

wear on the equipment would show. There was only one shredding

machine. I found that those discs were not in contact. In my
opinion there was a separation of a thirty-secondth or a six-

teenth of an inch, possibly a sixty-fourth. I didn't note any

variable degree of separation between the discs. I didn't closely

examine the product at that time, but did later, when I started

calling on the trade. I saw the machine operate. Paper was placed

on a conveyor belt which carried it to the shredding discs on the

revolving spindles, which took the paper through, and threw it

out on the floor. I would say the paper was thrown three feet.

The process employed by the machine was exactly the same as we

observed at my place of business on the tour of inspection by the

Court, and the edges of the excelsior Wheeler was making were
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the same rough jagged or feathery edges, indicating a tearing

process. I never had any experience with paper excelsior before

that time. My sister, Miss Hedrick, and I bought the machine.

My sister has since passed away. I bought the machine from Mr.

Wheeler that he had in his basement, and that is the same

machine I have now. I started operating it myself March 19,

1929, and have operated it continuously since. It has never pro-

duced any different kind of excelsior since I started with it than

at the present time. I have made no changes in the machine,

although I have repaired it some. I have had the collar replaced

on each end of the rolls, the original collars were put on by

dowels or pins [191] from the collar and shaft, both sheered off.

I had collars shrunk on there by heat, making them permanent,

at the same place the other collars had been. In August, 1930,

I had the discs re-beveled or re-conditioned. When the discs

were put back onto the spindle after they had been dressed up

the old separators were used, because I went to the machine shop

and saw the discs off the rolls. These had been strung on a wire

to keep them in sequence. There also have been some bearings

replaced. There have been no structural changes. I have not in-

tentionally or otherwise altered the machine in any way from

that in which I received it. We have timed the operation of the

machine. Our bales are put up in weights of 125 pounds. The

paper is weighed before being put on the operating platform.

I or my wife can cut the 125-lb. bale in eight minutes. That takes

into consideration just feeding the paper to the shredding discs

only. Twenty-four sheets of paper are about the maximum that

the machine will handle, that is consistently, without slowing up

the machine. It handled that many when I got the machine. The
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capacity of the machine has remained the same since the time I

got it. At times I have experienced trouble with the paper wind-

ing around the discs, and interfering with the operation of the

machine. When that occurs, we have a large file which is dressed

down to a point to feed between the discs, and this is used as a

gouging instrument to remove the paper from between the discs.

In the gouging process, the edge of the file comes in contact with

the side walls of the discs. I did not know Antonsen at the time

I bought this machine. He first came to my factory in 1929. He
did not tell me about the excelsior he was producing. We talked

about the business either in 1929 or 1930. He said he had some

idea of moving the Seattle business down here. After the conver-

sation was over, my sister told me he had not made us any offer.

Mr. Antonsen suggested that we pool our interest, or words to

that effect, said that he was an organizer. Defendant's Exhibit

W is a letter from Antonsen, admitted in evidence. A letter from

Antonsen marked Defendant's Exhibit G and admitted in evi-

dence. [192]

Letter to Antonsen dated August 22, 1930, marked Defend-

ant's Exhibit X. A further letter in the handwriting of De-

fendant's sister, marked Defendant's Exhibit Y. Defendant's

Exhibit Z is a letter from Antonsen dated August 23, 1930. Mr.

Antonsen 's product was being sold in this territory at the time

I purchased my machine from Mr. Wheeler, was being handled

through his agents, Blake, Moffitt and Towne. I was present at

my factory the other day at the time of inspection by the Court,

and I have a sample of the excelsior taken from between the

discs after it was stuck there, and a further sample of excelsior

that went entirely through the machine. These samples were
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introduced in evidence, marked Defendant's Exhibits CC and

DD.

I have not paid Wheeler in full for the machine and the busi-

ness. I think I owe him about $110.00 on the balance of the

purchase price, the total of which was $450.00. When we sent

the machine out for reconditioning in August, 1930, it was not

necessary to be reconditioned, but we were anticipating some

additional business. We have done some additional repair work

since August, 1930, but have not changed the discs, but I have

taken the spindles off of the machine. The nut was loosened on

one end, and the discs shoved over a space, and the collar shoved

onto the other end. The collar holds the discs from the other

end opposite the nut. I think the collars were welded on by a

machinist since 1931. I don't remember the date. One of the col-

lars was put on about six months ago. At the time this work was

done, the machine was taken to a machine shop, Helser's Marine

and Marine Works. At the time I bought the machine from

Wheeler, I examined the discs, and did not notice whether any of

them contacted. My recollection is there was a space between all

of them. I do not contend that at the present time all of the discs

have spaces between them. The ones on the right end of the

rolls, as you face the machine, come closer together where they

come in contact now. Those are the ones opposite to where the

spring is. They were not knowingly placed in contact. I don't

[193] know when it was done, possibly when the last collar was

shrunk on. I wasn't present when that work was done, possibly

the discs were taken off at that time, but I believe not, but I do

not know about that. Before that time I think there was a space

between all the discs. I didn't make periodical inspections, but I

surmised there was, because there was space between all of them
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originally. I went with Mr. Wheeler on the 14th of April to the

old Savier Street plant to look for excelsior. I had been out there

a few days before myself. I had noticed the excelsior. I had

not examined it. I took none of it out or put any of it in. I was

looking for old excelsior when I went out there. I went there

because that's where the machine originally operated. I asked

him to go with me, and after he saw the excelsior he said he had

put it there, but he didn't say that until after he had seen it.

Exhibit Q was excelsior taken out of that place by Mr. Wheeler.

I examined it casually, possibly touched it, looking at it. The

strips were not taken apart and examined for a date.

FRANK JACOBS,

called in rebuttal as a witness for the Plaintiff.

I have lived in Seattle about 25 years, am a photographer.

Plaintiff's Exhibit 14 is a print I made, from film marked Plain-

tiff's Exhibit 15. Plaintiff's Exhibit 16 is a print I made from

negative Plaintiff's Exhibit 17. Exhibit 16 is twice the size of

the negative Exhibit 17. Exhibit 18 is an enlarged print of 16,

about six diameters. Exhibit 19 is a print negative of the same

print marked Exhibit 12. Exhibit 21 is a print which is an

enlargement of Exhibit 20. The enlargements are correct repre-

sentations of the negatives.

Cross Examination.

I do not know the relative size of the object photographed,

and that object in the picture itself, it is only a guess. As to

Exhibit 15, I would guess it is one-tenth or one-twelfth its natural

size. Seventeen is smaller, and 20 one-tenths or one-twelfth.
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Negative 17 is a film made by a wide angle lens, and the extreme

[194] corners weren't quite clearly defined, because the lens

wasn't wide enough to cover the entire film. The two strips of

excelsior hanging down in Exhibit 21 are in focal contact. To

take a picture of the excelsior as shown in Exhibit 18, to show

the edged condition of the excelsior, I would take it as 18 was

taken. If a lens is out of exact focal, it will lose sharpness of

detail of the edge of excelsior. This is an optical fact.

JAMES D. GIVENAN,

a witness called on behalf of the Defendant.

Direct Examination.

Questions by Mr. FENLASON

:

Will you state your name, please.

A. James D. Givenan.

Q. What is your occupation?

A. I am a patent attorney.

Q. Are you registered ?

A. Yes, sir.

Q. How long have you been registered ?

A. Since 1925.

Q. Where is your office at the present time ?

A. Here in Portland, Oregon.

Q. How long have you been in Portland, Oregon?

A. One year and one month.

Q. Before that where were you?

A. Seattle, Washington.

Q. Have you made an examination of this machine owned

by Mr. Hedrick?
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A. I have.

Q. State whether or not that machine has means for bodily

shifting the discs on the lower spindle for the purpose of adjust-

ing their spaced relation with the discs in the other group, on

the upper spindle ?

A. The lower set of discs has no means whatever for bodily

shifting.

Q. Did you test the metal contained in the shredding discs ?

A. To what extent, sir'? [195]

Q. To any extent at all?

A. I observed that the discs, the cutting discs, were of metal.

Q. Did you test them for hardness, with a file ?

A. No.

Q. With respect to the upper spindle, how it is mounted?

A. I would say that it is rotatedly mounted and longitudinally

yieldingly mounted.

Q. Now assume that the intermeshing discs were in facial

contact, and held in facial contact constantly by means of a

spring, what if any effect would take place in the discs?

Mr. WINTER: I object to that; the witness has not shown

himself qualified to answer that question at all. That is a

mechanical question.

COURT : Sustained.

Q. How old are you?

A
Q
A
Q
A
Q
A

Thirty-five.

Where did you go to school?

St. Louis, Missouri.

What University did you attend ?

St, Louis University.

How long did you attend there?

For three years.
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Q. And what did you take up?

A. Liberal Arts.

Q. What did you do after that?

A. Moved to Seattle with my folks.

Q. Then what business did you go into ?

A. The patent business; not as a patent attorney, but I was

learning the business as a patent draftsman, to begin with.

Q. You drafted various machines?

A. Yes, sir.

Q. Are you familiar with the mechanics of machines ? [196]

A. Yes, sir.

Q. Have you designed any machines, or assisted therein?

A. I have assisted in machine design.

Q. Who were you employed by in Seattle ?

A. Boeing Airplane Company.

Q. In what capacity?

A. As a patent attorney.

Q. Are you familiar with the degree of wear that takes

place with different metals touching each other in surface

contact ?

A. Yes, sir.

Q. In your experience have you come in contact with various

kinds of machines?

A. I have.

Q. Have you studied mechanics?

A. Yes, sir.

Q. I will ask you, in your opinion, what would take place with

respect to discs if the discs you observed on this machine were in

facial contact and were maintained in facial contact by means

of a spring at all times ?

A. What would happen, do you say?



208 Louie J. Antonsen

(Testimony of James D. Givenan.)

Q. Yes.

A. Wear would occur between the rubbing discs, you might

say.

Q. What would be the extent of that wear, taking into con-

sideration the speed at which these discs were operated as you

observed the other day?

A. Regardless of the speed of it the discs would wear to a

point where you might say they would be in frictionless contact,

so to speak.

Q. Now that machine is there any—would there be any shift-

ing of the upper spindles when a plurality of sheets of paper

were run through that machine ?

Mr. WINTER: I object to that; witness has not shown him-

self qualified to answer that question. [197]

COURT: His experience hasn't been very well developed.

Just a question of whether I will let it go in and assign it less

weight. I think probably he has not shown sufficient qualification.

He need not answer at the present time.

Q. What experience have you had with various kinds of

machinery ?

A. Well in the pursuit of my profession I am brought con-

stantly in touch with machines of various kinds, devices of

various kinds, and obviously we are always observing the details

of the construction of the machines, various machines.

Q. What kind of machines, for example, have you been

brought in contact with?

A. Well that is—that takes in a lot of territory, sir, as any-

one in this business knows. We contact everything from safety-

pins to locomotives, you might say.

Q. Did you observe any movement in the upper spindle dur-

ing the operation of the machine the other day, down at Mr.
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Hedrick 's place, when you fed—when paper was put through

the rolls?

A. I did.

Q. What movement if any did you observe with respect to

the upper spindle?

A. I noticed that the movement—the upper spindle moved

longitudinally with respect to the lower spindle.

Q. In a machine of that class where you have longitudinal

movement of the upper spindle with relation to the lower spindle

would that ever cause the cessation of the operation of the

machine ?

A. No.

Q. Did you observe the manner in which Mr. Hedrick cleared

that machine ?

A. I did.

Q. Would the continuous use of that reflect in any way upon

the side surfaces of the discs?

A. It would.

Q. In what way? [198]

A. Wear would occur.

Q. And you may state whether or not that would cause a

wider separation as between the discs ?

A. It would.

Q. Did you cause, after the examination, that machine to be

partially dismounted?

A. May I hear your question again, please?

Q. Yes. I say, after the inspection we had down there, did

you cause the machine to be partially dismounted?

A. I did.

Q. Did you examine the separators that were between the

discs on the upper and lower rolls?
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A. Yes.

Q. What were those discs made of ?

A. Fiber.

Q. The separating discs, that is?

A. The separating discs were made of fiber.

Q. Were the discs—were those washers uniform in thickness?

A. No, sir.

Q. And did you examine any of the discs themselves?

A. Yes.

Q. By what instrument did you examine them?

A. I didn't personally examine them, but I observed another

person examining them by the use of a micrometer.

Q. Did you observe any slight—any difference in the thickness

of the discs themselves?

A. We did.

Q. A slight difference?

A. Yes.

Q. I will ask you to state whether or not in your opinion,

using the materials which were used in these shredding discs and

spacers, it will practically possible if desired to bring all of the

discs [199] into facial contact?

A. I think it would not be possible.

Cross Examination.

Questions by Mr. WINTER:
You went to the University of Missouri, did you say ?

A. St. Louis University.

Q. St. Louis University?

A. Yes.

Q. You took a course in Liberal Arts?

A. Yes.
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Q. Stayed there for about three years?

A. Yes.

Q. Didn't graduate?

A. No, sir.

Q. What were you when you quit the University?

A. Senior.

Q. You were a senior. How much of your senior work had

you done?

A. About two months.

Q. Then you moved to Seattle ?

A. Yes, sir.

Q. When you came to Seattle you took up the work of what?

A. Patent Attorney.

Q. Right away when you came to Seattle?

A. Well no, not right away.

Q. What did you do when you first came there ?

A. Well I did quite a bit of drafting, mechanical drafting.

Q. For whom did you work?

A. I worked for a man by the name of Frederick P. Gorman,

of Seattle.

Q. What is he?

A. He is a Patent Attorney.

Q. Patent Attorney?

A. Yes. [200]

Q. What do you mean by saying you did a lot of drafting?

A. I did a lot of patent office drafting for him.

Q. What did he give you?

A. Salary.

Q. No, I know that; but from what would you make the

drafts?

A. Drawings, blue prints, machines, models.
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Q. Who made the drawings for the blue prints'?

A. Either the inventors themselves, or those engaged by the

inventors.

Q. Did an engineer make those?

A. I couldn't tell you, sir. Some were made by engineers,

others were made by the inventors themselves.

Q. But you made your drawings from the blue prints ?

A. Yes, sir.

Q. How long did you do that kind of work?

A. About three years.

Q. About three years. When did you reach Seattle?

A. Well I made several trips back and forth ; I located there

permanently about 1923, somewhere in there.

Q. You located there in 1923, when you left the University of

St. Louis, didn't you?

A. No I went back to the University, I made several trips.

Q. Now you quit the University when you had about—when

you were in your senior year?

A. Yes.

Q. As I understood then. Then moved to Seattle?

A. Yes.

Q. When did you locate in Seattle ?

A. About '23.

Q. That was before you had finished your university course?

A. Yes.

Q. Then the next three years you spend in drafting?

A. Yes, sir. [201]

Q. And when did you first locate in Seattle?

A. About '22 or '23.

Q. Then you were admitted as a patent solicitor?

A. Yes.
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Q. When f

A. My official registration is dated—let's see, I think this

was the latter part of 1928, or the early part of 1929.

Q. Did you do anything between the dates you located in

Seattle until you were admitted as a patent solicitor, besides work

as a draftsman?

A. No.

Q. Now then is the time when you came in contact with

various machines?

A. Yes, sir.

Q. Prom a pin to an engine.

A. Yes, sir.

Q. During that period ?

A. Yes, sir.

Q. Now then when did you start to work for the airplane

company ?

A. 1927.

Q. 1927. And you moved here to Portland about a year ago?

A. Yes, sir.

Q. When did you leave Boeing's employ?

A. November 15, 1930.

Q. What did you do when you were with Boeing?

A. I was their patent attorney, and I prepared patent appli-

cations. I had a patent draftsman working for me; he worked

under my supervision making patent drawings, and from those

drawings I prepared the patent applications.

Q. You prepared the application, specification, claims, etc.

A. And claims.

Q. When did you say, again, you were admitted as a patent

solicitor ?

A. My official registration from the Patent Office is dated, as
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I [202] said, either in late 1928 or early 1929 ; I think February

1929, but I would not swear to it.

Q. Of course before you were admitted to the Patent Office

you could not put through a claim for a patent ?

A. I could in this way: That the Commissioner of Patents

would recognize certain applications that were prepared and filed

and prosecuted by a person seeking registration.

Q. And that is what you did 1

?

A. I did prepare certain papers like that, yes.

Q. Now you said that these discs would rub; what did you

mean by that?

A. That was intended as an answer to the question just before

that. I don't remember the question.

Q. When you said the discs when they were operating, if

they were in contact they would rub?

A. Yes, I said that.

Q. What did you mean by that?

A. That friction would be created between the discs; they

would rub one against the other if they were brought in contact.

Q. Now will you look at that picture; those discs run in

opposite directions don't they?

A. Yes, sir.

Q. When they come in contact both of them run at the same

speed, don't they?

A. Yes, sir.

Q. They don't slide past each other?

A. Do those discs come in contact, the upper with the lower?

Q. I don't know whether they do or not, but assuming that

they do.

A. You mean on the peripheral edges ?

Q. Yes.
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A. There would be no rubbing between the peripheral edges.

Q. There would be no rubbing between the peripheral

edges? [203]

A. No, sir.

Q. There wouldn't be any rubbing between the edges of this

machine if they came in contact, would there?

A. You are speaking now of peripheral edges ?

Q. Yes.

A. Would be no rubbing, no sir.

Q. Even after they came in facial contact?

A. Facial contact of course is one thing, and peripheral con-

tact is another.

Q. What?

A. Peripheral contact

Q. I mean peripheral contact, around the edges.

A. There would be no chafing or rubbing, no sir.

Q. There wouldn't be any?

A. No, sir.

Q. There wouldn't be any material wear, therefore.

A. In the peripheral edges, correct; but we are not con-

cerned about peripheral edges.

Q. Now suppose they were overlapping one sixteenth of an

inch; would there be any rubbing if they came in contact?

A. If they did run—if they were running in contact there

certainly would be rubbing, yes.

Q. You mean one would run up against the other one?

A. There would be rubbing, there would be friction between

the two.
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Q. Now you say there is—you said something about clearing.

How closely did you observe the defendant's machine?

A. At what time, sir?

Q. At any time. How often have you examined it ?

A. Twice only.

Q. Was that the first time you examined it, when we were all

up there inspecting it ?

A. No, I will change that; I have seen that machine three

separate times. [204]

Q. You had examined it before that?

A. Once before we all went up, yes.

Q. To what extent did you inspect it at the first time you

saw it ?

A. The first time we had it operated. Then I placed a light

behind the rolls, that is, the shredding discs, and we made that

observation of the light shining through, and that is about all.

Q. You watched it operate, and you watched to see whether

the light would shine through it ?

A. Yes, sir.

Q. When it was idle ?

A. Yes, sir.

Q. Then you examined it again when we were up there, when

the Court inspected it ?

A. Yes, sir.

Q. And then you made—you took it down partly and ex-

amined it again. Now you said—or talked something about

clearing the machine ; what did you mean by that ?

A. I don't recall saying anything about clearing—oh, you

mean clearing fouled sheets that had wrapped on them?

Q. Yes.
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A. I said nothing about that except I answered his question

as to whether or not I observed the means used for cleaning the

shreds from between the discs.

Q. You had observed the means for clearing the shreds be-

tween the discs ?

A. Yes.

Q. What were those means'?

A. It was a file.

Q. A file?

A. Metallic file, yes.

Q. Did I understand you to say that would cause wider sepa-

ration of the discs, sticking the file in there? [205]

A. I said that wear would occur on both faces of the two

opposing discs—I won't say both faces, but the opposing faces

of the two opposite discs, by reason of the fact that the file would

contact both of them.

Q. Did you say that would cause wider separation between the

discs, or didn't you?

A. Obviously would.

Q. In what way?

A. In width.

Q. How?
A. You mean how would it cause it ?

Q. Yes.

A. How it would cause it ?

Q. Yes.

A. It would have the effect—holding a file against a metallic

disc rotating as those are, it would be in effect the same as a

cutting tool on a lathe, against the metal being dealt with.

Q. Do I understand you to say that the clearing of these discs
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with a file in the manner it was done, would cause these discs to

be wider apart on top ?

A. I say that wear would occur at those points on the faces

of the discs contacted by the file.

Q. But that would not change the relationships of the discs

at all?

A. Would certainly change the relation of their edges.

Q. It would change the relation ?

A. Surely.

Q. In what way?

A. In width.

Q. Then the more you filed them the wider the strips of excel-

sior would be that you would make with the machine ?

A. No I think not, because you would be working within a

fixed space from one end of the machine to the other. [206]

Q. Then let me get that clear. Then the clearing of the

machine by means of a file would not cause the edges to be

wider apart, would it ?

A. Yes it would, as the wear

Q. If it would cause the edges of the discs to be wider apart

wouldn't it produce excelsior that the strips would be wider?

A. I think not, because the peripheral edges of these discs

would cause the paper to break between them.

Q. So the distance in which the discs are set apart has no

relation really to the widths of the strips of excelsior?

A. Yes it does.

Q. Now did you notice when that machine was operating

there, that there were some discs that were in contact?

A. Yes.

Q. What discs were in contact?
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A. I noticed the two at one end of the machine down there

—

I have forgotten which, I believe it was the right hand side as

you face the discharge end.

Q. It was the opposite side from the spring?

A. Correct.

Q. They were in contact ?

A. Yes.

Q. Did you notice that in feeding the machine, in operating

it, that the paper rolled around the discs on the right hand

side where they were in contact?

A. No, I didn't observe that, sir.

Q. You didn't observe that at all?

A. Did you say the right hand side 1

Q. Yes, where the discs were in contact.

A. I didn't notice that?

Q. You didn't notice that?

A. I noticed shreds adhering between the discs at various

places [207] throughout the length.

Q. Didn't you notice particularly there were more at the

right side, where the discs were in contact ?

A. No, sir.

Q. You didn't see that?

A. No, sir.

Q. You dismounted the machine?

A. I had it dismounted, yes.

Q. Who was with you?

A. A young mechanic here in town.

Q. What is his name?

A. John Gerrish.

Q. And he took the machine apart?

A. Yes, sir.

Q. He took the discs off?
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A. Some of them, yes.

Q. On what side did he take the discs off, on the right

side?

A. I don't recall, because when the two rollers were on the

floor I couldn't tell which side the discs came off of.

Q. The upper roller has the spring at one end.

A. Yes, but you had reference, didn't you, to either left or

right hand ends of each roller?

Q. Yes; but had a spring on one end, that is, on the left

side facing?

A. Yes.

Q. Did you take any of the discs off the upper roll?

A. We did, yes.

Q. You don't know whether you took them off from the side

where the spring was, or the other side?

A. We took them off the right hand side, that is the only

side you could take them off.

Q. That is the opposite side from the spring?

A. Yes. [208]

Q. And how many discs did he take off?

A. About ten, I would say.

Q. You found some thicker and some thinner?

A. Yes.

Q. Where did you find the thin ones?

A. I don't recall; we didn't make observation where we got

the thin ones from.

Q. What caused these discs to be in contact at the right hand

side, and were not in contact anywhere else on the machine?

A. Oh it might have been through maladjustment of some

kind, or it might have been caused by the various thicknesses of
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the spacers, the varied thicknesses of the shredding discs them-

selves.

Q. But you don't think it was due to the fact that the washers

were thicker on the upper spindle near the place where they came

in contact?

A. I couldn't say as to that, I didn't observe it closely.

Q. You didn't observe that. But there were some washers

that were thinner than others?

A. Yes.

Q. In your opinion it would be impossible to make a machine

where all of the discs would be in contact?

A. Well it might, by very careful precise work ; it might be

done, but I imagine it would be very difficult to keep them in

that condition.

Q. You think it would be difficult to keep them in contact?

A. Yes.

Q. Now I hand you Plaintiff's Exhibit No. 14, which is a

picture of the Antonsen machine, picture of the machine pur-

chased by Antonsen from Rafter.

A. This is that machine?

Q. Yes, that is the machine purchased by Antonsen from

Rafter; and I will ask you to examine the spring.

A. Where?

Q. On the machine. [209]

A. The spring?

Q. Yes, the coiled spring.

A. It is a perspective view of something there on the end of

that shaft. I am not sure whether that is a spring or not.

Q. What do you think it is ?

A. Might be a plurality of washers.

Q. You think that might be a plurality of washers ?
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A. It might be, could be.

Q. You can't tell from looking at that whether it is a spring

or washers?

A. It is a coiled spring.

Q. Now how many coils in it?

A. I would say four turns, four coils.

Q. How many coils were in the spring on the defendant's

machine ?

A. I didn't observe that, sir.

Q. You did not observe that?

A. No, sir.

Q. Would you say the spring on the defendant's machine was

like this coiled spring?

A. I would say all coiled springs are alike, yes.

Q. No matter how many turns in it?

A. Oh yes, they may differ in length, of course.

Q. Would you say it was as heavy as this one?

A. You mean that this one is as heavy as the other?

Q. Yes.

A. No, I couldn't say about that, hard to tell from this

photograph.

Q. You don't know whether it has as many coils, or more

coils?

A. No, sir.

Q. Now assuming that a machine was built so that the discs

all came in contact, in operating a machine would it remain or

would it not remain in contact?

A. It would remain in contact until those abutting surfaces

wore [210] out of contact.

Q. About how long do you think they would remain in

contact ?
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A. It is very difficult to say, that would be determined by the

speed of the machine, and the hours of use, etc.

Q. Do you know what the speed of this machine is ?

A. No, sir.

Q. You haven't any idea what the speed is?

A. Oh I have an idea, yes.

Q. Don't you know what the speed of that machine is?

A. I don't know how many R. P. M. it turns, no.

Q. Suppose they operate the defendant's machine on an

average of eight hours a day. How long in your opinion would

those discs remain in contact ?

A. At that speed ?

Q. Yes, running at the speed you saw it run.

A. I don't think it would last very long.

Q. What?

A. I don't think they would stay in contact very long.

Q. Can you estimate the time?

A. That depends on the kind of metal used, the lubricant

used, etc.

Q. The lubricant ? What would you use a lubricant for ?

A. I say, if you should apply a lubricant between the abutting

faces, the life would be prolonged.

Q. Not applying any lubricant at all.

A. Just metal to metal?

Q. Yes. If they were in contact how long would they remain

in contact?

A. In the defendant's machine?

Q. Yes.

A. They wouldn't remain in contact very long.

Q. Very long. Can you give me some idea, weeks, or months ?

A. I think it would be a matter of hours. [211]
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Q. You think it wouldn't even remain in contact a couple of

days?

A. I don't think so.

Redirect Examination.

Questions by Mr. FENLASON

:

Just one question for the record. You said there was a dif-

ference in thickness. Give us the amount of these variations that

you recall.

A. I don't recall them now. The mechanic that did the work

tabulated them on a piece of paper, and he has that in his pos-

session. I haven't seen it from that day to this, and I don't

recall.

Q. Was it in the thousandths'?

A. Oh thousandths.

Defendant rests.

CLARENCE W. PIERCE,

called as rebuttal witness for Plaintiff.

I have been an attorney since 1925, and live in Seattle, I visited

the old Wheeler shop on Savier Street at the time it was

inspected by the Court. I visited the place again last night, and

searched for some excelsior that had been placed between the

windows on the front portion of the building. I took some of the

samples of excelsior and have them here. At the time I got them,

Mr. Antonsen, Plaintiff, and Mr. Smith were present and in

their presence I made a drawing on the back of this envelope

indicating the building; and the windows in the front portion,
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and the two-by-fours between the windows. The letters initialed

A, B, C, and D on this drawing about the curlycue marks indi-

cated where the different samples of excelsior were found. Plain-

tiff's Exhibit 22 is the sample of excelsior found at D. Mr. Anton-

sen also brought a sample which was kept separate from mine.

After obtaining my sample I put it in this envelope at the plant.

Then I took it to Mr. Winter's office, and there examined it strip

by strip in the presence of Mr. Winter, Mr. Antonsen and Mr.

Smith. We must have returned to the office, about 7 :15 in the eve-

ning. We got into the building by borrowing the key next door.

In my sample I found certain year dates. Also I examined a

portion of the excelsior at [212] the plant, and placed several

dated strips of excelsior in a tin box. They are all in the sample,

within the dates. Plaintiff's Exhibit 23 admitted in evidence, as

dated strips. There are several strips fastened together with a

paper clip, because they naturally join. Those strips show a

section of the want ads dated in 1925. There is excelsior left up

there in the place. We purposely did not take all of it.

Cross Examination.

When we went to the building for the samples of excelsior we
went in Mr. Smith's automobile. Mr. Smith, at the present time,

is working in the Portland territory for a company Mr. Antonsen

operates. In the sample of excelsior Mr. Antonsen brought back

we found one date as late as June, 1925. In my sample of

3Xcelsior I found a number of shreds with 1925 on them. The

sample of excelsior that we brought back from Wheeler's plant

Neve in the same places that excelsior was taken out of on the

Court's inspection trip, except that the part we got was stuck

?lear up in top. We did not pick any of the excelsior from off of

;he floor. In fact, we didn't even look at it. The only boards we
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took down to get the excelsior were square box boards right at

the level of the window. Those are built from the bottom to the

top, and it was in the top of these sills we found the excelsior.

CLAUDE C. RAFTER,

called as a witness for Defendant, and called out of order by

permission of the Court.

I am the Mr. Rafter who testified on deposition in Seattle. I

found the old excelsior in my shop yesterday noon, and phoned

Mr. Hedrick to see if it was too late to put it in the case. It was

under some gunny sacks I had piled up, and it got thrown around

the shop, and this is the excelsior I had found and testified to

in the deposition. Excelsior produced, marked Defendant's

Exhibit EE. This particular excelsior was made on the machine

I sold to Antonsen and was made sometime in November, or

December, 1923. I identify [213] that date because at that I time

I was in the confectionery business, and after I developed the

excelsior business I gradually went out of the candy business, and

I put candy boxes away with glasses, and packed it in some

excelsior. This is a part of the excelsior used in that packing.

Since 1923 the excelsior has been over in the attic of the store

owned by me when I left in 1924. I nailed that attic up and was

back in Detroit for 4% years. When I came back I didn't enter

that place until a short time ago, when I was looking for some

glass for a friend of mine. When I found the excelsior in the

attic, I took it into the factory. This is the same excelsior I took

in the factory. I was not able to offer it before because I must

have got the boxes mixed. I took a sample of excelsior out to

show customers, and this is evidently a box I was taking out to

show customers, and it got mixed. Defendant's Exhibit EE
admitted in evidence.
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Cross Examination.

I found a couple handfuls of that excelsior in a wooden box

8x20 inches. The excelsior that I found in the wooden box in the

attic was about twice the amount that is in the box marked

Defendant's Exhibit 5.

Q. Now, in Seattle, in your deposition, you testified that you

and the defendant Hedrick went back to the factory and looked

for old excelsior, didn't you?

A. We did, yes.

Q. Where did you look when you went back there?

A. Well we looked where I thought we had put it.

Q. Where was that?

A. That was in the factory?

Q. Where in the factory?

A. In the front part of the building, and back part.

Q. Had you removed the other excelsior out of the box?

A. What excelsior out of the box ?

Q. The old excelsior you found in the box with some glass in?

A. Yes. [214]

Q. When did you remove it from that box?

A. I removed it the day before I brought it up to the attorney.

Q. When did you bring it up to the attorney?

A. The morning of the trial.

Q. The morning of the taking of the depositions in Seattle ?

A. Yes.

Q. And your recollection then was that you had put that

excelsior in the box that is marked "5"?

A. Yes.

Q. And you produced that in court, and said it was the

excelsior ; then you and Mr. Hedrick went back and looked. Now
tell me exactly where you looked when you went to find that

excelsior ?
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A. Well we looked all over the factory to find another box,

but we didn't find it.

Q. Did you put that excelsior under those gunny sacks your-

self?

A. No, sir, I did not.

Q. How do you know that was the same excelsior that was

in the box?

A. Well, I recognized it as the excelsior that I got out of

the wooden box.

Q. What is there about that excelsior that made you recognize

it?

A. Well, just the looks of it.

Q. Just the general appearance?

A. Well it had an old appearance.

Q. That general appearance of being old?

A. Yes.

Q. That is all? That is the only wray you are able to identify

that excelsior as coming out of that box ?

A. About the only way you could identify it.

Q. And that is the only way you do identify it?

A. Well, I handled it when I took it out of the wooden box.

And I handled it when it was in the paper box.

Q. But you didn't put it under the gunny sack?

A. No, I laid it on top of some bales, evidently, like I lay

this [215] now, and picked up the wrong box, is what I done,

as near as I can figure.

Q. And the first time you had taken up the box about that

size, about the size of Exhibit 5, you had taken that much ex-

celsior out of the wooden box ?

A. Just about.

Q. You never found it again?
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A. I have got all the excelsior I found, it is in that envelope.

Q. Doesn't the excelsior in box marked Exhibit 5, look old?

A. No—some of it does, yes.

Q. Some of it does?

A. Yes.

Q. When was the excelsior in box marked Exhibit No. 5,

put in there?

A. This is exhibit 5, here ?

Q. Yes.

A. I think that was put in there the day before the deposi-

tion was taken.

Q. Where was it put in ?

A. In the factory.

Q. Did you remove this box with the glass, with the old ex-

celsior in it, from the garage to the factory?

A. I did when I found the glass. I cut up the glass for a

friend of mine.

Q. When did you do that?

A. The day before.

Q. The day before what?

A. The day before the deposition was taken in Seattle.

Q. You took the box with the old excelsior, from the garage,

and put it in your factory. Who helped you do that?

A. Nobody.

Q. How large is that box?

A. The box is eight by eighteen or twenty; I don't know just

exactly. [216]

Q. Eight inches?

A. Eight inches, yes.

Q. By about twenty inches?

A. About.
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Q. How much glass was there in the box?

A. Pour pieces.

Q. What size?

A. Well it would fit the top of the box.

Q. The glass was then about eight by eighteen inches?

A. Eighteen or twenty, somewhere around there.

Q. Were four pieces of glass in there?

A. Yes, sir.

Q. Was the box filled? How deep was the box?

A. About four inches high.

Q. The box was filled with glass or excelsior?

A. Yes. I

Q. And you took that box from the garage and took it over

to the factory?

A. Yes ; it is only next door.

Q. And when you got to the factory what did you do with it?

A. I left it with the wooden box until I cut up the glass.

Q. How long did you have it there before you cut up the glass?

A. Just a short time.

Q. When you cut up the glass what did you do with the

excelsior that was in the wooden box ?

A. Put in pasteboard box about the size of the pasteboard

box that is in evidence here.

Q. Marked Defendant's Exhibit 5?

A. Just about, yes.

Q. When you brought this—in Seattle, when we took the

deposition, you honestly believed that that was the excelsior

which you had found in the wooden box ? [217]

A. Yes ; in a hurry I grabbed it up and took it down.

Q. And now the only excelsior that you found after that was

the handful which you found under the sacks?
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A. Well no, it was in a box, a box similar to this one.

Q. It was in a box similar to this one. You didn't bring the

box down?

A. No, I didn't bring the box.

Q. Now then you had—according to your testimony you had

filled that box of excelsior and you found the box under the

sacks with a handful of excelsior in it, the handful that you have

offered in evidence marked Defendant's Exhibit EE?
A. No, it is more than a handful. I have got it in my pocket,

my overcoat pocket.

Q. You have, have some more?

A. Oh yes.

Q. Why don't you produce it?

A. I thought it was necessary to produce that.

Q. I want all the excelsior that you found in that box that

you claim was made in 1923. I want it produced in court.

A. Well you will get it. I would like to explain to the Court

that this glass was put in cornerwise of the box, and this excel-

sior was put in there, just tucked in the corner, that is the way
it was.

Q. Now what did you do with the excelsior after you found

it yesterday ? When you found the excelsior under the sack, what

did you do with it ?

A. Why I looked it over thoroughly.

Q. Thoroughly ?

A. Thoroughly.

Q. Excelsior marked Exhibit "FF" for identification.

Q. You examined it strip by strip?

A. I did.

Q. And looked for dates on it?

A. Why sure. [218]
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Q. Did you find any date ?

A. I did.

Q. What dates did you find?

A. October 28, 1923, Sunday Edition.

Q. Is that strip that you discovered, October 28, 1923, is that

in evidence here?

A. It is in that little envelope there.

Q. Which envelope?

A. The little one that I produced.

Q. Did you select for the little envelope any other strip that

bore an earlier date?

A. No I did not.

Q. You only discovered one strip of excelsior that was dated

as early as that, as October 23, 1923 ?

A. Well, there were some other numbers on there, but I

couldn't make them out clear, so I didn't go any further. There

may be some more there, but I found that, anyway, and put it

in this little envelope.

Q. In the little envelope?

A. Yes.

Q. That is the envelope marked "EE"?
A. That is it.

Q. Now where did you get the excelsior that is in the box

marked Defendant's Exhibit "D"—deposition Exhibit 5, for

identification?

A. Why I suppose I got it out of my regular stock of ex-

celsior, to show to my customers.

Q. You identified that as contained in the box marked De-

fendant's Exhibit 5, as being from your regular stock?

A. I suppose it is.

Q. Did you have any—in your regular stock did you have any

old paper?
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A. No; cutting up over-issues, buying them from the Times;

wouldn't be very many old, not very old; would be some. [219]

Q. How old would they be?

A. Oh probably some of them would be six months.

Q. That would be the oldest?

A. Oh I don't know.

Q. You don't know about that?

A. No, hard to tell.

Q. Do you know how old the issues might have been that

you found in this box ?

A. Oh they might have been—they might have been new,

they might have been cut up that day ; they might have been cut

up a month. It is pretty hard to tell that.

Q. Now you say you found a strip in there that was dated

in 1923?

A. Yes.

Q. That might have been six months old.

A. Could have been, yes.

Q. Or two years old?

A. No.

Q. Couldn't have been two years?

A. Because I wasn't in Seattle that long.

Q. What?
A. I wasn't in Seattle that long.

Q. But the excelsior marked Exhibit 5, that could have been

from old newspapers?

A. Could have been, but it isn't.

Q. It isn't. How old were the newspapers that that was cut

from?

A. Well I don't know, I haven't looked it up
;
}^ou looked it up.

Q. Well you manufactured it, didn't you?

A. Yes.
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Q. Took it from your regular stock?

A. Yes.

Q. Can't you give us some idea how old the oldest papers

were that you were using in your regular stock ?

A. Well, buying newspapers from the newspaper office, I

would buy what [220] they would give me, and I wouldn't stop to

read the dates on any of them.

Q. How is that answer?

A. I was buying papers from the newspaper office, and I

wouldn't stop to read the dates on any of them, because I don't

cut the paper myself, my daughter cuts it, and I do the baling

and delivering.

Q. How often do you buy newspapers ?

A. Every time I need it.

Q. How often do you need it?

A. Probably once a day, or probably once a week.

Q. What issues do you buy?

A. What issues?

Q. Yes.

A. Buy whatever they have.

Q. From what paper?

A. The Times.

Q. Do you buy from the P. I. too ?

A. No, I don't buy any from the P. I.

Q. Recently you have bought all your paper from The Times ?

A. Not all of them, no.

Q. From whom else do you buy?

A. I buy from the apartment houses, and get five hundred

pounds, or half a ton I may get.

Q. From the apartment houses. How long have you been

doing that?

A. Ever since I started.
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Q. Ever since you started. Now when, do you say again, you
found this old excelsior in the wooden box which had the glass

in it?

A. It was the day before we took the depositions.

Q. How did you happen to find it?

A. Well, a friend of mine wanted some glass for a book-

case, and I looked all over the shop for some glass, and I couldn't

find any, so I went up into this attic.

Q. How do you fix the day when you found it? [221]

A. Well I remember going down to the court proceedings the

next day.

Q. Do you remember what date we took the depositions?

A. No I don't right now.

Q. I think it was on the 6th and 7th of April this year, last

month. Then you would have found the excelsior about the 4th

or 5th of April, 1933 ?

A. If that was the date we took the depositions. If

Q. If that was the date. Now you are sure about that?

A. Yes, I am sure.

Q. Now in the deposition you testified, in answer to the ques-

tion: "How did you come into possession of this excelsior which

is contained in the box which I will mark as Defendant's No. 5

for identification? How did you come into possession of that

excelsior?" Your answer was: "Well before I went into the

excelsior business I was in the confectionery business and I

handled ' Circle' cookies made by the Circle Packing Company,

and they came in a box about two feet long and about eight or

nine inches wide, and when we sold them in stores you took the

cover and took it off and put it under the box. Some stores

objected to it because you got the cookies quite dusty, so I had

some wooden boxes made with a slot in the top of them so I
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could slide a glass in. When I went into the excelsior business

entirely, exclusively, I had a few of these boxes and I stored

them up in the attic in the garage—not in the attic of the garage,

but over the side of the garage up over the store roof, under the

store roof. I put the glass in this wooden box and put the ex-

celsior in here to pack it, and in the neighborhood of a month or

six weeks ago I was up in there looking for something, and I

found this." That is what you testified to in your deposition.

Now you say that you found it the day before we took the

deposition. How do you reconcile the two statements?

A. I don't know.

Q. How do you reconcile the statement that you describe the

box here as being eight or nine inches wide, and two feet

long? [222]

A. Well about that; I didn't measure it.

Q. Now if a box was about two feet long instead of eighteen

inches it would have contained a great deal more excelsior,

wouldn't it?

A. Oh there was room for more excelsior than was in there

when I was packing the box and glass away and putting some

excelsior in there, just to be putting it in. We thought some time

that probably we could sell paper excelsior to glass manufac-

turers, instead of hay.

Q. Who was present when you made the minute examination

of the excelsior?

A. What excelsior?

Q. Of the excelsior that you have produced here and offered

in evidence.

A. Who was present? There wasn't anybody present.

Q. You were by yourself?

A. Yes.
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Q. Where did you make that examination %

A. The excelsior that I got out of the garage?

Q. Yes, and that you have offered in evidence here.

A. Nobody.

Where did you make it ?

In my factory.

In your factory ?

Yes.

But you don't know who took it out of the box where the

glass was in—you took it out of the box where the glass was in,

and put it in a box of that kind ?

A. Yes.

Q. And you brought Exhibit No. 5 into court, and thought

that was the box ?

A. Yes, that is exactly what done.

Q. Now then you found it in a box just like that under

some gunny sacks? [223]

A. I did.

Q. You didn't bring the box along?

A. No I didn't.

Q. But you examined each strip of excelsior to find the dates

on it?

A. You bet I did.

Q. You didn't want to be caught a second time?

A. I don't know as I got caught the first time.

LOUIE J. ANTONSEN,

plaintiff, called in rebuttal.

I visited the old excelsior plant on Savier Street with Mr.

Pierce and Mr. Smith Monday night. I have the excelsior here

that I brought back, marked Plaintiff's Exhibit 24. In examining
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it I found some dates. That was in the presence of Mr. Pierce,

Mr. Smith and Mr. Winter. I did the examining. In picking cer-

tain sections and putting them together like a jigsaw puzzle, I

found some dates. Six strips gave me the name, or part of the

day and month. I pasted those six strips on a piece of paper,

which was introduced, marked Plaintiff's Exhibit 25.

It was stipulated between the parties that Plaintiff's Exhibit

25 was admitted to have appeared in the Saturday Journal edi-

tion of Portland, Oregon, under date of June 13, 1925, Plain-

tiff's Exhibit 26 being the original Journal file and this stipula-

tion being entered into to permit the Journal file to be taken back

to the newspaper office.

Cross Examination.

I found other strips of paper which could be put together

similar to Exhibit 25, showing date of May, 1925. I turned those

over to Mr. Winter when I found them. It shows a date in May,

1925.

ROY D. SMITH,

called as a witness for the Plaintiff in rebuttal.

I have lived in Portland two years. Am employed by Antonsen

in charge of the business in this territory, selling excelsior and

boxes. I visited the place on Savier Street Monday evening with

Mr. Antonsen and Mr. Pierce shortly after Court adjourned,

looking [224] through the side partitions of the front windows.

They were boarded up part way with very thin boards. Mr.

Antonsen and Mr. Pierce pulled down bunches of excelsior from

between the windows, up close to what would be level with the

top of the window. Mr. Pierce took some loose strands from his

bunch and found some marked 1925. Then the excelsior was

taken to Mr. Winter's office. Then we started going through the
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bunches of excelsior for possible identification, and I noticed this

one you have just handed me, that pertained to some bond issue

around Wenatchee. And it looked like one that could be easily

identified. I gave it to you, Mr. Winter.

Statement of counsel for Plaintiff: The reason that particular

strip is being offered in evidence is that it is about a meeting

called for Monday, May 11th, and the Court's attention is called

to the fact that Monday, May 11th would fall either in 1925,

1931 or 1919, the Court taking judicial notice of the calendar

and the court will take judicial notice that May 11th could not

have been in 1923, or 1924. The strip was marked Plaintiff's

Exhibit 27 admitted in evidence.

Cross Examination.

I went over this excelsior strand by strand, and we have pro-

duced any dates that we could possibly find. We found no other

dates than the ones produced here.

GEORGE P. McDOUGALL,
recalled on behalf of Plaintiff in rebuttal.

Mr. WINTER : At this time, if the Court please, we desire

to offer in evidence certified copy of the file wrapper in the Rafter

application for patent.

COURT : That is just a substitution ?

Mr. WINTER : No, we have offered a copy of the file wrapper

in the Antonsen case, but this is the Rafter application. The

question is, whether properly certified.

Mr. FENLASON: I make no objection to the certification.

It appears to be regular. [225]

Marked Plaintiff's Exhibit 28.

Questions by Mr. WINTER:
I hand you Plaintiff's Exhibit 29, for identification, and you

may state what that is.
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A. That is a photographic enlargement of drawings in the

Rafter abandoned file, and the photostat was made from drawing

that is in the file wrapper and contents of the abandoned wrap-

per files, an enlargement of the original drawing.

Mr. WINTER : I would like to offer that in evidence.

Marked Plaintiff's Exhibit 29.

Q. Now you have examined the file wrapper in the Rafter

application ?

A. Very carefully, yes.

Q. Can you tell the Court what the object of Mr. Rafter's in-

vention was?

A. I can read that.

Q. Handing you Exhibit 28, the file wrapper?

A. The original specification says: "The invention is a ma-

chine for cutting paper or the like into shreds in which the

cutting knives are constructed and held so that they may be

placed very close together and also so that they will release when

too much paper is passing through. The object of the invention

is to provide a machine that will cut paper into very fine shreds.

Another object of the invention is to provide knives for a paper

cutting machine which may be arranged on two spindles so that

their cutting edges may be positively held together at all times."

Q. Have you read the specifications?

A. I have read the specifications and various actions of the

attorney and the examiner, very carefully.

Q. Now what kind of machine—point out on Exhibit 29

what kind of machine Rafter specified in his application for a

patent ?

A. After stating the object, he says : "With these ends in view

the invention embodies a pair of spindles,"—these are found

here—"rotably held in a suitable frame,"—as indicated—"with
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a pulley [226] on the end of one of the spindles,'' that is pulley

marked "11"—"and a flywheel on the other." This is shown
over here marked by the numeral "10". "Each of the spindles

are provided with a gear so that they will rotate together, and
circular knives with beveled cutting edges are held on the spin-

dles with suitable locknuts." Those locknuts are shown on one

end, that is the left end, as you have the drawing. "One of the

spindles is provided with a spring which will permit it to move
in such a position that the knives on it will move away from the

cutting edges of the knives on the other; and the other spindle

is provided with sprockets through which conveyors for feeding

material to the knives and for taking it away from the knives

may be driven. Other features and advantages of the invention

will be seen from the following description taken in connection

with the drawings." And then follows the detailed description

of the drawing. It is perhaps not necessary to read that.

Q. No. What I was going to say, does the description say

anything about whether the knives are kept in contact?

A. It is emphasized repeatedly in the original specifications.

It is found and very positively stated, and it is emphasized re-

peatedly in the argument sent up to the examiner.

Q. That all appears in the wrapper?

A. That all appears.

Q. There are numerous claims there that were abandoned

and new claims substituted?

A. Yes.

Q. Will you take the last claim and read it on the exhibit?

A. The last claim. The others have been voluntarily can-

celled on rejection by the examiner; Claim 6 being the last claim,

says: "In a device of the character described, a plurality of in-

dependent cutting discs;" that would indicate these cutting discs
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—"each disc sharpened on a bevel forming a toe or cutting edge."

That is the way these are sharpened here. "At one edge, and at

heel at the other [227] edge." That of course refers to the beveled

shaped knife in the cross-section,—"which is of considerable

smaller diameter than that of the toe.
'

' That language is merely

another wray of describing an acute beveled angle. "Shafts upon

which the said discs are mounted."—These shafts are found

here and here.—"The discs on each shaft being rigidly mounted

to form a unit with each disc removable and the cutting edges of

the discs opposite to, engaging, and overlapping the cutting edges

of the discs in the other group on the other shaft."—That is the

precise construction shown on the left hand end of the drawing

where the rolls contain the discs, the section. "Means for rotably

mounting the said shafts one above the other."—That would in-

clude these four ball-bearings, or their equivalent.—"Adjustable

means for rigidly holding one group of cutters in relation to

the other." That would include the frame—"and means for re-

siliency holding the cutting edges of the cutters of one group

against the cutting edges of the cutters of the opposite group."

That refers to this spring means shown for the purpose, and

it shows, as I have explained in my direct testimony, that

spring urging the upper shaft towards the left, which is the same

position we find the spring in defendant's device; brings thel

whole group or urges the whole group towards the left ; if one or

more of these discs are in contact then the spring reacts against

the point of contact.

Q. Yesterday when Mr. Givenan was on the stand he, as I

recall it, testified that if these discs were operated so they were in

contact they would soon wear. What about that?

A. He is mistaken about that ; I think I covered that fully in

direct. That is a well known construction called friction gearing.
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Q. When we examined the Hedrick machine were there any
of these discs that were in contact ?

A. There were.

Q. How many?
A. There were two that I am sure of, and I am not certain

about [228] the third pair.

Q. Those two were on the side opposite to where the spring is ?

A. They were.

Mr. FENLASON : That has all been gone into.

Q. Did you notice whether or not those discs where they

were in contact—whether they were worn?

A. They were not worn to amount to anything.

Q. You were present when we examined the building where

the old excelsior was found?

A. Yes.

Q. Did you see Mr. Wheeler there?

A. I did.

Q. Did you hear Mr. Wheeler on that occasion make the state-

ment that the excelsior was placed in there either in the fall

of 1924 or 1925, something to that effect ; make such a statement

in your presence, and in the presence of Mr. Pierce ?

A. I heard Mr. Wheeler make the statement; I reached up

and pulled out an old newspaper in the presence of Mr. Pierce

and Mr. Wheeler, and as I pulled the newspaper down both Mr.

Pierce and I discovered that it had a date on it late in 1925. Mr.

Wheeler then remarked that it may have been 1925 when he

put it up, or words to that effect.

Mr. FENLASON: Your Honor, I have not had an oppor-

tunity to examine this file wrapper. It is now about twelve

o'clock, and I am not familiar with Your Honor's rules here. I

wondered if it would be permissible for us to examine the file
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wrapper during the noon hour, that relates here to the Rafter

machine.

Mr. WINTER: No objection.

Recess until two o'clock.

Cross Examination.

Questions by Mr. FENLASON

:

Did you make an examination of the file wrapper here which

has been introduced in evidence, on the Rafter patent ? [229]

A. Yes, a very careful one.

Q. Did you make an examination of the various citations

which were cited by the examiners ?

A. The patents cited by the examiners, no, I did not.

Q. You didn't examine them'?

A. They were not available.

Q. Did you examine the patents cited in the Antonsen patent?

A. I have examined, I think, most of them.

Q. Now in this application here you noticed the citation,

did you, against that of the Baker patent—I mean the Taylor

patent and the Hemje patent?

A. I remember those names; yes, I remember those were

cited against certain claims that we offered.

Q. I will hand you defendant's Exhibit GG for identification,

and will ask you to state if you know what that is.

A. That is apparently a printed copy of patent No. 286503

issued to one C. F. Taylor under date of October 9, 1883.

Q. I will ask you to examine the sheets there setting out the

drawings, and I will ask you to state if it does not show a

plurality of beveled discs mounted upon upper and lower spindles

with spaced relation between the cutting edges of the discs.

Mr. WINTER: What is the purpose of this testimony?
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This is not pleaded as a defense, and I don't think it is cross

examination.

Mr. FENLASON : They introduced the file wrapper here and

the witness said that he had made a very thorough examination

of that, and they also introduced the file wrapper of their own
patent, and when they do that volutnarily I think we are entitled

to go into the things which are disclosed by these documents. In

other words, they have voluntarily placed that evidence before

the court, and I think we will be entitled to show to the court

what those things consist of. I believe that is correct. On direct

examination here, as rebuttal, witness testified that he had ex-

amined this [230] file wrapper and had made a very careful

examination of it; not only that, but in the other file wrapper

you will find a statement of the examiner to the effect that the

mere separation of a plurality of discs upon spindles does not

constitute invention. Now my object in showing this, Your Honor,

it is related directly in the file wrapper, the file wrapper of the

Rafter patent, Plaintiff's Exhibit 28, and in this file is cited

the particular patent to which reference has been called. I will

show here that in the art back as early as 1883, we had machines

where the plurality of discs mounted upon spindles oppositely

rotating were fixedly mounted with a spaced relationship between

the cutting edges of the discs. That is the purpose, and I think

perfectly proper under cross examination, in view of the fact that

they voluntarily injected this themselves.

COURT : As I understand it, the testimony with reference to

the file wrapper was not on the question of anticipation at all,

but on the question of how this machine operated; I think that

is not within the scope of cross examination, although if you

wish to make the file wrapper complete I think you might intro-

duce the patents you refer to.
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Mr. FENLASON: May I have the privilege of introducing

the patents to which reference is made?

COURT : Yes.

Mr. WINTER: I am not objecting because those are copies

from the Patent Office.

Mr. FENLASON : I will introduce that patent then.

Marked Defendant's Exhibit GG.

Mr. FENLASON : I will introduce the Hemje patent.

Marked Defendant's Exhibit HH.
Mr. FENLASON: I also introduce the Burkhardt patent.

Marked Defendant's Exhibit II.
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To all w]wm it may concern:
Be it known that I, CHARLfcs F. Tayloij, of

Springfield, in the county of Hampden and
State of Massachusetts, have invented new
and useful improvements in Processes of and
Apparatus for Feeding, (Jutting, Dressing,

Cleaning, and Treating Kags for Paper Manu-
facture, of which the following is a specifica-

tion.

Heretofore rags for paper stock have been
stripped

—

i. c, cut or torn into strips—bj
r

hand. This method of stripping is objection-

able, because slow and expensive. Cross-cut-

ting— i. c, cutting the strips into small

pieces—has heretofore been accomplised both
by hand and by machinery, the cross cutting

for the finer grades of paper being done by
hand and for the coarser grades by machin-
ery. The machinery heretofore used^ how-
ever, has not been adapted, to cut the mate-
rials with a sufficient degree of regularity, and
after being cut the stock has not been re-

duced to the uniform size which is most de-

sirable in the various manipulations to which
it is afterward subjected, and the present con-

struction of these cross cutting machines is

such that, however curefully they may be op-
erated, a product of uniform size cannot be
obtained therefrom. Attempts have been
made to strip ami cross-cut without an inter-

mediate handling by connecting two machines.
With this arrangement, however, it-has been
necessary to reduce the rags first by hand to

a size adapted for the machine, and no positive
means of conveying the strips from one cut-

ter to the other has been provided; but the
material has been deposited upon an apron,
and conveyed by it to a chute through which
they pass, and are deposited upon a second
apron, which conveys them to the second cut-

ter. The manner in which the rags arc thus
presented to the second cutter depends upon
Chance, and they are as liable to be cut in one
direction as another. This defect is found in
every machine heretofore made

—

i. e\, it has
been necessary to first prepare the rags by
liaiN'l uitting or stripping for the machine,
and the feed has not been positive and has
not been within the control of the operator,
either us 1" the manner of. presenting the ma-

terial to the cutting device, or as to regulatiiil

the size to which the material is cut.

The object of my invention is to provide
J

means for and a method of stripping rags 1

machinery; and, further, to obtain, by m\

chincry, a product of a uniform or approx
mately uniform size; and, further, to provic.

a machine which shall both strip and cros

cut the stock at one operation—that is to sa?

with but one handling; and, further, to pri

vide a means of removing foreign matter froi

the rags at the same handling as when en

and, further, to accomplish the results d«

sired, as hereinafter set out.

My invention consists in the method or pr<

cess of treating the rags whereby the desire

result is attained, and in the steps recpiisitc

Inform the several operations.

It further consists in the feeding mechai
ism.

It further consists in the means adapted
produce the desired result; and, further,

consists in the construction and arrangement
the parts whereby the objects of my inventid

are attained.

In the accompanying drawings, in whic
similar letters of reference indicate like parti

a machine is illustrated which is adapted
perforin the several operations.

Figure 1 is aside view of the machine wit

the pnljcys and gears removed, disclosing th

portions of the machine which operate upo
the rags. Fig. 2 is a sectional view of th

same. Fig. 3 is a plan or top view. Figs. 4

5, and <> are detail views of the rotary cutters

Fig. 7 is a sectional view of the sieve. Fig.

is a top view of the sectional beater-barf

Fig. 9 is a side view of t lie feeding device, wit'

parts in section, and Figs. 10, 1 L, 12, 13, am
14 are detail views of the parts of the feeding

device. I I represent pressure-rolls, whic
arc also adapted to act as feed-rolls.

a represents a revolving blade, adapted t

cut the rags in strips, b b represent rotar
cutters or shears in gangs, adapted to make
shearing cut. c represents a beater adapter

to beat or pound the material against th

beater-bar ras it is ted to it by the feed-roll ei

The operation of the machine will be rendil;

understood on referring to the. drawings.
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being fed upon the apron m are carried

e direction indicated by the arrow, and are

o the pressure-rolls t, which are adapted

nsh any hard substance. These rolls also

s feed -rolls, holding and feeding the ma-

,1 to tlie cutter a, which, revolving as in-

:ed, carries the material against the fixed

3 t, thus separating the rags into narrow
is. This operation is termed "stripping."

ill readily be seen that by changing the

ion of the knives—/, e. placing the cutters

?ad of the cutters a—the stripping will be

mplished by these cutters and the cross-

ng by the cutter a. Alter being cut in

is the* rags fall to the apron/, which, mov-

n the direction indicated, carry the rags

ic knives b, where they are cut in a dircc-

across the cut of the first knife. It will

Uservcd that the (irst knife cuts the mate-

in a direction parallel with the axisotthe

Iving knife, and that the strips, falling as

are deposited lying in the same direction

i the apron/, and are thus by a positive

carried- and delivered to the rotary cut-

b,where tjie strips are separated into short

cs.

ie size to which the material is cut by the

.knife may be varied by varying the feed,

y varying the rapidity of the revolution

ie cutter 1, and the size to which the ma-

il is cut by the cutters b is varied by va-

g the distance of separation of the blades,

size to which the stock is reduced may
efore be easily controlled by the operative.

) do away with the objection which might

fc of the knives b wearing unevenly, I re

e one set a tritle faster than the other,thns

L-ibuting the wear over the whole surface

ie cutting-faces.
-> assist in the incd of the rotary cutters, I

ugatc the edge, as shown in Tig. (>, of either

or both sets of cutters,

ite beater-bar is made in sections, as shown
'ig. 8, each section r' being held in position

i spring. Thus, if a thick piece or bunch
sloth pass through and force a portion of

bar from the beater, the other portions are

affected, pie sieve has a vibratory mo-

, and is provided with Hails .r, which lie

ely upon the bottom of the sieve, being

[ in place by cords ~, or other like means.

rags, being fed in the sieve at its upper

,

pass down the incline between the wire

om and the flails. The rapid motion of the

e causes the flails to rise ami fall, thus

dug the material and pounding tail the

; and foreign matter in its passage through
sieve.

he feeding device illustrated in Fig. 9 con-

i of an endless belt provided with hooks or

; which project from the surface, and when
point ofdelivery is reached, ret reat below

surface, thus completely freeing the lag.

rags are deposited in the hopper, and as

pins pass upward through them they catch

moving belt. This construction— /. e., a feed

taking from the bottom—is of material advan-

tage in many respects, (logging is avoided,

as the pin, being loaded at the bottom and thus 70

covered, passes through the mass without any
addition. The tendency of the mass is to roll

from the apron at the top and toward the

apron at the bottom. The pressure of the

rags in the hopper tends to hold the r-'^ which 75

is being drawn from the mass, thus m '.erially

aiding in opening and straighten' out the

knots and bunches in which the rags arc fre-

quently found. A roll, «, located at the bot-

tom of the hopper, revolves slowly toward the 80

belt, thus keeping the throat tilled.

[ construct the pin as shown in Fig. 12, it

being pivoted to a frame, which frame is se-

cured to the belt. The position occupied by

the pin when out Is shown in dotted lines, and 85

when withdrawn in full lines. The rolls r are

grooved to permit the pins and boxes to pass,

as shown in Figs. 10 and 11. The rolls v per-

mit the pin to pass, while the roll risgrooved

only sufficiently to allow the box to pass, the 99
pin being held projecting. It will thus readi-

ly be seen that the projecting hooks will catch

the rags on their passage through the hopper,

and will retain their hold until reaching the

roll / at the top of the frame, where the pin 95

is permitted to retreat, and the material, be-

ing released, is deposited upon a belt or feed-

rolls, as may be desired. The belt may be

strained on the rolls, but I prefer to secure

the links (shown in Fig. 14) to the edges of the to

belt, and provide spur-wheels at each end of

one or more of the rolls, which spurs will en-

gage with the links and move the belt.

Heretofore the blades or cutters for cutting

rags have eitherbeen made wholly of steel, or io,

were provided with steel facing or cutting-

edges. The object ion to this const ruction is that

the steel is carried away in libers or threads.

1 substitute tor steel a cutter made wholly of

charcoal-iron chilled. This gives a cutter of uc
sufficient hardness, and the wear or loss is in

the form of a very line powder, leaving a

sharp cutting-edge. To increase the capacity

of the machine, I arrange a set of cutters at

the opposite side of the frame, similar to the 1 15

(irst set, and feed to the second cutters on an

apron, as indicated in dotted lines.

The feed-rollsmay beeithersmooth or rough-

ened. 1 prefer to use rolls having roughened

or corrugated surfaces, and provide a means 12c

to force them together for the purpose of crush-

ing and breaking such foreign matter as may
be loosened in this manner.

in this machine I use two sets of cutters of

different construction, for the reason that the 12

machinery that would otherwise be required

to turn tlie strips and present them in proper

manner to the cross-cutters is avoided. A
machine is thus constructed having a direct

and positive (wi\. -
T 3°

I Jy showing various const ructions, methods,. .



plication all that may ho protected by Letters

Patent, i do not abandon the same, but intend

make such features. the subject-matter of

>ther applications.

It will readily be seen that the several op-

erations maybe accomplished by separating

ho operative portions of the machine and
causing them to be operated as separate ma-
mines, conveying the material by proper

means from one device or portion to the other,

uid that very many modifications may be
made without departing from my invention.

1 do not therefore confine myself to the par-

icular construction shown.
Having therefore described my invention,

what I claim, and desire to secure by Letters

hitent, is—
1. A rag-cutting machine liaving two sets of

utters, one adapted to cut the rags across the

•ut of tlie other, in combination with a means
o [\hh\ the material to the first, set and from
lie iii-sl to the second set.

2. A rag-cutting machine liaving two sets

>f cutters, one adapted to cut across the cut

)f (he other, in combination with a positive

feed, whereby the rags, after stripping, are

•onveyed and presented to the second cutters

n such manner that the second cut is across

he st ripping-cut.
.'>. The method of dressing rags for paper-

%toek by machinery, consisting of first strip-

ping the rags by passing between cutters, then
mosscutting t lie strips by passing between
•utters.

4. The method of stripping rags, consisting

>f passing them through a gang,of cutters.

5. Ina rag-cutting machine, a gang of rotary
•utters or shears adapted to strip the rags,

substantially as shown.
(>. A ragcutting machine liaving two sets

if cutters, one adapted to strip and the other
o cross cut the rags, in combination with a
means to convey the rags from the first to tlw*

ccoud cutter without turning the rags in the
passage, substantially as shown.

7. A rag-cutting machine having- one or
more sets of st ripping-cut ters and one or more
;etsofcrosscut tors, and provided wit ha means
lo convey the rags from the si rippers to the
[Toss-cutters, substantially as shown.

N. in a rag cutting machine, a stripping de-
vice located above a feed-apron adapted to

[•onvey the strips to a cross culling device,
>ubs(ant iaily as shown.

!>. A cutter, <(, in combination with cutters
', and a means to convey the material from
he lirst to the second cutter, substantially as
mown.

10. An improved cutter for cutting rags,

"oust meted of chilled charcoal iron, subsian
i;ill v as shown

11. In a rag-cutting machine, two cutters
running against each other, one of which runs
faster than the other, whereby the wear is

evenly distributed.
12. In a rag-cutting machine, a rotary cut-

ter having a toothed edge, substantially as
shown.

13. In a rag-cutting machine, two sets of
cutters, b, one or both of which is adapted to
move, and is provided with a means to move
the faces of one set of cutters against the faces
of the other set, substantially as shown.

14. A rag-dressing machine having feed-
rolls adapted to loosen or crush hard sub-
stances, substantially as shown.

15. In a rag-dressing machine, one or more
feed-rolls having a roughened or corrugated
surface adapted to feed and fold the rags, sub-
stantially as shown.

lo". A feeding device having pins adapted
to retreat at the point of delivery, substan-
tially as shown.

17. The method of feeding rags, consist ing-

ot drawing them from the bottom of a mass,
substantially as and for the reasons stated.

IS. A rag-feeding device having an apron
provided with links, and having wheels pro-
vided with spurs adapted to engage with the
links, substantially as shown.

19. A rag-feeding device having a hopper
provided with aclearcr, r, anda means tocarry
the rags from the hopper, substantially as

shown.
20. The combination of an endless belt pro-

vided with pins adapted to retreat below the

surface at the point of delivery, and grooved
rolls r, and a hopper, all constructed and op-

erating substantially as shown.
21. fit a rag-dressing machine, a seetionar

beat er-bar liaving a means to force the sect ions

toward the beater, in combination with a heat-

er and a means to feed the rags to the point
where operated upon, substantially as shown.

22. In a rag-cleaning machine, a sieve pro-

vided with 1 1alls, substantially as shown.
2.5. A rag dressing or cutting machine hav-

ing rotary cutters whose axes are on approxi
maieiy the same horizontal plane, whereby
the material may be dropped directly to the

shearing edges, substantially as shown.
24. In a rag-cutting machine, two sets of

rotary cutters, />, of large diameter, whereby
the shear angle is so reduced that the material

will not be forced away from (lie cut ting-edges,

substantially as shown.

niARLIte F. TAYLOU.

Witnesses:
Al.UvV Wl-IIWTKK,
L. I*. lilTXKKK.
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United States Patent Offh:

CHARLES H'EMJE, OF NEW YORK, N. Y.

IMPROVEMENT IN TOBACCO-CUTTING MACHINES.

Specification forming part of Letters Patent No. 207,868, dated September 10, 1873; application fi

March 15, 1878.

To all whom it may concern:
Be it known that I, Charles Hemje, of

New York city, in the county of New York
and State of New York, have invented certain

new and useful Improvements in Tobacco-
Cutting Machines; and I do hereby declare
that the following is a full, clear, and exact
description of the invention, which will enable
others skilled in the art to which it appertains
to make and use the same, reference being had
to the accompanying drawings, and to letters

of reference marked thereon, which form a
part of this specification.

My invention relates to machines for cut-

ting up leaf-tobacco into scrap or small pieces,

such as is now frequently used for making the
fillers of cigars; and the object is to improve
the construction of such machines.
The invention consists in the construction

and arrangement of certain parts of a tobacco-
cutting machine, as will be hereinafter de-
scribed, and specifically pointed out in the
claims.

In the accompanying drawings, Figure 1
represents an end elevation of my machine.
Fig. 2 is a vertical cross-section on line a? a? of
Fig. 3. Fig. 3 is a plan view of my machine.
Fig. 4 is an enlarged section of the spring-
pressure case. Fig. 5 is an enlarged side ele-

vation, showing the inclination of the rollers.

Figs. 6 and 7 are detail views, showing the
partition in position on an enlarged scale.

In the drawings, A is a suitable frame, in
which are arranged the journal-boxes a a' a"
a'", the latter two being adjustable by set-

screws b b' and moving in guides c c. In
these boxes the journals of the rollers B C
revolve, and these are geared together by
wheels d d'. The rollers are grooved toward
their opposite ends, and the cutting-edges are
formed by the grooves, and they are placed
so that the straight sides of cutting-edges of
the one roller act against the straight sides of
the cutting-edges of the opposite roller. The

>i
- ~ ^.1 ^.^ +!>« i-vVlla-ra slinnlrl lfm P.nr.h

other being alike. The holes for the sin

the rollers B C in the journal-boxes a a

bored slightly higher than those in the
nal-boxes a' a", which are level with
other, and thus the rollers will cut on the

ciple of the cutting-edges of a pair of s

or scissors. This arrangement is necess
make the machine cut well, as the rolle

thereby brought at a small angle to each
when viewed horizontally, and thus £

draw cut. Parallel with each, roller is

1) D', resting on the journal-boxes a a' €

and are secured by bolts // passing th
them and into the frame, and thus ho'

journal-boxes and rollers firmly in theii

tion.

A small case, E, is attached to the <

the frame, with an opening exactly op 1

}

the end of the roller B. In this case is i

a spring, e, which acts against a disk, E

this against the end of the roller B, tii

creating the necessary pressure of tli

roller against the other. A set-screw,

arranged in the end of the case, and by a

e
3
, against which it presses, regulates th

sion of the spring.

Inasmuch as nails are often found i

tobacco, and would injure the cutting-ed:

the rollers by getting betwTeen them, the s

is of great value, as it allows the roll

move a little endwise in case a nail ge

tween them, and for this reason the r

would not be so easily injured as if se

tionary.

Scrapers or combs F are secured it

suitable manner and position, but prefe

as shown, so as to act on the bottom s

the rollers and serve to scrape them, an<

prevent them from clogging in the grc

A feed-box, G, is arranged on top of tli

chine, and is arranged so that it can be <

removed. The bottom of the box partlj

ers the rollers, so as to leave merely an
ing, #, large enough for the tobacco tc

between the rollers.



li e journal boxes and bearings kept clean,

partition can be easily removed when de-

. A suitable crank, K, is secured on the
)f roller 0, by which the machine is oper-

If two rollers are used, the tobacco has
run through the machine twice. If de-

. however, three rollers can be arranged
Reared, so that after the tobacco is cut
strips by the first and second rollers it

5 on the third roller, and this latter being
id to the second roller the strips are cut
scrap by the second and third rollers.

ATing thus described my invention, what
im, and desire to secure by Letters Pat-
s

—

In a tobacco -cutting machine, two or
rollers grooved so as to form cutting-

5, and having the journal-boxes arranged
fferent heights of bearings, in combina-
vith scrapers F, constructed substantially

I own, and for the purpose described.

i In a tobacco-cutting machine, the combi-
n of spring-case E, spring e, disks el

e
3
,

let-screw e2 with the grooved rollers B
he scrapers F, arranged substantially as
or the purpose herein set forth.

3. The combination of the grooved rollers,

geared together, with the scrapers F, spring-

case E, and the journal-boxes, arranged at

different heights of bearings, and their re-

spective set -screws, substantially as shown
and described.

4. In a tobacco-cutting machine, the combi-
nation of the grooved rollers B 0, with collars

h at each end, and the partition I, with flange
A;, for keeping the dust and sand from the jour-

nal-boxes, arranged substantially as and for

the purpose specified.

5. A tobacco-cutting machine consisting of

the frame A, rollers B 0, scrapers F, spring-

case E, journal-boxes a a'
r
and the feed-box

G, all constructed and arranged as shown and
herein described.

In testimony that I claim the foregoing as
my own I hereby affix my signature in pres-

ence of two witnesses.

CHAS. HEMJE.

Witnesses:
F. B. Querc,
H. IIUISDZRTMARIv.

tZ&t&L^t^x^) £2£&f ^TjL^r^c
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FREDRICH BURCKHARDT, OF ST. CHARLES, MISSOURI.

MACHINE FOR CUTTING OATS, 8cC.

SPECIFICATION forming part of Letters Patent No. 313,937, dated March 17, 181

Application filed June 21, 1884. (Xo model.)

IO

To all whom it may concern:
Be itknown that I,Fredrick Burckhardt,

of St. Charles, in the county of St. Charles and
State of Missouri, have invented a certain new
and useful Improvement in Machines for Cut-
ting Oats, &c, of which the following is a full,

clear, and exact description, reference . being-

had to' the accompanying drawings, forming
part of this specification, and in which

—

Figure 1 is a top view, part in section, of
in}' improved slicing-machine. Fig. 2 is' an
eud view thereof, part. broken away. Fig, 3
is a detail section of the rolls,showing the form
o£ dress, taken on the line 3 3, Fig. 4. Fig. 4

15 is an end view of the rollers, showing one of
the shafts in section. Fig. 5 is a detail view
of a modification.

My invention relates to a machine for slic-

ing or cutting oats or oth-ci grain; and myim-
20 provement consists in features of novelty here-

inafter fully described, and pointed out in the
claim.

Referring to the drawings, A represents the
frame of the apparatus, supporting a casing,

A', forming a receptacle for the sliced mate-
rial, and the shafts B, in journal boxes C on
ways A'', having top plates, A"', secured to,

the vertical portions Aiv by bolts Av
. The

shafts are geared together by cog wheels 1),

one of the shafts being provided with a driv-

ing-pulley, T. The boxes of the two shafts are
formed with sockets C on their inner sides,

and the shafts are arranged in the boxes tebe
moved to or from each other, to make the ma-

35 chine cut or slice thinner or thicker, the boxes
being' forced apart by springs J, seated atone
en^in a socket, C, and at the other end bear-
ing against the central vertical portion. The
boxes are caused to approach each other by

40 set-screws L, locked by nuts L'.

N represents a feed - hopper (see Fig. 2)
provided with a suitable valve or slide, O, op-
erated by a screw, P.

25

30

On each shaft B are a number of c

having sharp cutting knife-edge per;

those of the opposite shafts preferab
locking, as shown in Fig. 3.

On the inside of the journal boxe;

shafts B are screw-threads B', receiv

B", bearing against collars B'", which
disks from, endwise movement on th

The knife-edge peripheries form V
grooves between them.
The disks a.re held from turning on t

by feathers V, (see Fig. 4,) or other
means. It win thusbeseerUlratasthe
are turned toward each other they ,

and cut Mieg^inii as it falls between tl

the -hopper in the most effective' man
One of the rollers could be made

shown at U' in Fig. 5, and the sharp
the other cutting ag'aiust it would ii:

are act in the same manner as my r]

form. 1

I claim as my invention

—

A machine for cutting oats, coinp

frame, A, formed with ways A" A",
portions A iv Aiv Aiv

, top plates, A'"
ping said portions^ bolts.

A

v#

,
journal-!

formed with sockets C, and manure
ways between the central vertical ppr

j

the outer portions, springs located in I

ets and bearing against the. central
portions, adjusting serews L, nuts L
the screws, shafts B B, slicing cutting

|

keyed to the shafts, cog-wheels D II

shafts, driving-pulley I, a easing, Al
ing the cut ting-snrfaces, a feed-hoppe
vices to regulate the feeding of the r<

forth.

FREDRICH BURCKIL
j

In presence of

—

Geo. H. Knight,
Saml. Knight.
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(Testimony of George F. McDougall.)

Mr. WINTER: Which file wrapper is that cited in?

Mr. FENLASON: Cited in the Rafter file wrapper.

Q. Now Mr. McDougall, with reference to this statement you

say Mr. [231] Wheeler made down in the premises when we were

viewing it, was anyone else present besides Mr. Pierce ?

A. Well, there were several people present in the room, but

whether they overheard the statement or not, I couldn't say; we

were sort of in a group by ourselves ; there were three of us in

the group, the immediate group.

Q. Neither his Honor nor myself nor Mr. Hedrick was in that

immediate vicinity at that time ?

A. Well, not as closely together as we three were together.

Q. Now I notice in this file wrapper here, being Exhibit No.

28 for the plaintiff, that in stating the method, the objects and

one thing and another, this language is used: "The invention is

a machine for cutting paper and the like into shreds in which

the cutting knives are constructed and held so that they may

be spaced very close together, and also so that they will release

when too much paper is passing through." How is that release

effect established ?

A. I have only just what the patentee says about it, but he

says that that release device—he gives it later in the specifica-

tions and explains that spring that allows an endwise movement

permitting separation of the plades under certain conditions, as

a utility.

Q. If that function were performed though there would be

a separation unquestionably?

A. Conceivably it could separate with the machine being

crowded, as I think I testified to on direct examination.

Q. You say there would be no wear upon these discs which

are in facial contact?
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A. Not appreciably. May I explain that now fully, so you

will understand it ? The load imposed at the spring is sustained

by these discs that are in contact. We have an example of the

defendant's machine where two and possibly three are sustaining

the whole load of the spring. If the discs were of equal facial

contact they will share that load approximately equally, and the

wear in any [232] case is very slight, because they roll together

and roll apart, there is no sliding contact.

Q. Then you don't account for the bevel that Mr. Rockwell

found by reason of the wearing action ?

A. There are very slight bevels there, which are almost indis-

tinguishable, and you will remember that in this particular case

two discs were carrying the whole load and, according to the

testimony, it has been that way for some months, or pretty near

a year, if I recall right.

Q. Is it now in the art to place a collar upon a shaft?

A. No.

Q. Is it new in the art to place various thicknesses of washers

upon the shaft as a separating means ?

A. That of course is really a ridiculous question because

Q. Well if it is ridiculous, is it new or old?

A. Oh that would be—that would be a poor piece of work-

manship, and of course that is not new.

Q. So that a poor piece of workmanship would then throw

out the facial contact on these rolls here. Is that correct?

A. Well it would depend on whether it worked that way
or not.

Q. Do you know in Mr. Hedrick 's machine how many rolls

it had upon it ?

A. How many discs?

Q. I don't mean how many rolls, but how many discs?
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A. I didn't count them, but there were a considerable number.

Q. Assume that there were ninety discs.

A. All right.

Q. With ninety surfaces of contact what horsepower motor

do you think it would take to pull that?

A. What horsepower motor?

Q. Yes.

A. That is a matter that could easily be calculated. It would

take a very small amount more power than it would where none

of [233] them were in facial contact, but no more power than

it does wTith two or three in facial contact, because of the fact it

is the load imposed by the spring and it is immaterial whether

that load is carried in one place or in ninety places, as long as

you don't make the metal seize. Whenever the metal seizes then

of course an additional load of considerable amount is imposed,

but no indication of anything of that kind there. And I wTould say

it would take no more power to take Mr. Hedrick's machine now

and put all the discs in approximately facial contact ; if that could

be done ; so that each disc resting on another disc say, with pro-

portionate share of the load, no more power would be required to

run it than is required at present, That is running it empty or

running with paper in is an entirely different matter.

Q. Running with paper in does the bevel edge there act as a

sort of—give a sort of cam action?

A. No it does not if the edges are sharp.

Q. If the edges are not sharp what action is imparted?

A. If the edges are not sharp the machine will promptly

clog. Of course there are degrees of sharpness.

Q. I understand that, but will they then impart a cam action?

A. I don't get what you mean by cam action. A cam is some-

thing that doesn't appear with that machine; there is no me-

chanical equivalent of cam in the machine, nothing that would

have a cam action.
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Q. The sides of these discs are beveled, are they not?

A. Yes, they are.

Q. And would not that impart a spreading movement when

objects are run through?

A. It would not tend to that, no sir.

Q. It would not have a wedge-like effect?

A. No, the wedging is in the opposite direction; when the

blades are dull the paper tips over between the blades and at-

tempts to spread the blades apart, and will spread the blades

apart; that is [234] exactly contrary to any action that beveled

edge could have, the opposite direction.

Q. And that tendency to spread might actuate against the

upper spindle?

A. That will be opposed by the spring.

Mr. FENLASON: Yes; I think that is all.

Redirect Examination.

Questions by Mr. WINTER:
Will you look at Exhibit GG, and see who that patent was

granted to?

A. Yes.

Q. To whom was that patent granted ?

A. It was granted to C. F. Wheeler, on October 9, 1883.

Q. What was the object of that patent?

A. I beg pardon.

Q. What was the object?

A. It says: "The object of my invention is to provide a means

for and a method of stripping rags by machinery ; and further to

obtain by machinery a product of a uniform or approximately

uniform size ; and further to provide a machine which shall both

strip and cross-cut the stock at one operation—that is to say, with

but one handling; and further to provide a means of removing
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foreign matter from the rags at the same handling as when cut,

and further, to accomplish the results desires as hereinafter

set out."

Q. You are of course acquainted with the Antonsen machine.

To what extent would his patent claims read upon Antonsen 's

machine ?

A. It does not read upon the Antonsen machine at all.

Q. Why not?

A. Notwithstanding the fact that the discs shown in Figure

3 of the drawing are shown out of facial contact apparently, we

must always read a drawing in the light of the specifications,

and the specifications of the patentee says: "a represents a re-

volving blade adapted to cut the rags into strips." That is an-

other element [235] up here, "bb represents rotary cutters or

shears in gangs adapted to make a shearing cut." That bb is

shown here and here, near the top of the drawing, and represents

these two rollers having the discs on. Now we must always read

that drawing with reference to the specifications, so that the

specifications say they are adapted to make a shearing cut of the

rag.

Q. The drawings are diagrammatic, are they not?

A. Let us see what it says about Figure 3. I haven't had

much time to study this thing. It says

COURT : Just a moment. This is not introduced, as I under-

stand, for the purpose of bearing on prior use in the art, but

simply as illustrative of the file wrapper. In other words, the

only principle I was following was to allow the whole document

to be introduced, therefore the references. Of course if you are

going into this question of prior use I am inclined to think I will

allow counsel to examine on them. You stopped his cross exami-

nation on this proposition.
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Mr. WINTER : The only thing that bothers me, and I am not

clear upon it, to be frank with the Court, whether or not after

these patents are in the Court would not consider them as evi-

dence for whatever they are worth.

COURT: That wasn't my theory.

Mr. WINTER : I know, but I may be wrong about that.

Mr. FENLASON: I have no objection to going into it.

Mr. WINTER : If you state you want to put them in.

Mr. FENLASON: Yes.

Mr. WINTER: You are going to argue now that Antonsen

had been anticipated in these patents you put in?

Mr. FENLASON : I think it does so show.

Mr. WINTER : That is your purpose in putting it in.

Mr. FENLASON: I did argue that point, and the objection

was sustained. [236]

COURT : I sustained the objection on the

Mr. FENLASON: I have no objection to allow them to go

into it. I want that point clear.

COURT: I understand you haven't, but I don't think prop-

erly an issue in the case, under your present answer, as far as

that is concerned, and that is why I allowed it in for the purpose

of illustrating that file wrapper, as a complete document. I don't

expect to decide the case upon the question of whether this was

an anticipation or not, because that is going to raise a whole

new case.

Mr. FENLASON : I raised the point, as I recall it, that since

they voluntarily came in with their file wrapper which discloses

this, then they voluntarily opened the question of their antici-

pation. I raised that as a matter of law, as I understand, and

was overruled in that respect.
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COURT: That was my theory.
]

Mr. FENLASON: But I am perfectly willing to have this

go in, and I don't make any objection to this form of examina-

tion.

Mr. WINTER: May I ask the witness an informal question?

How long will it take us to go into it ?

A. I beg pardon?

Q. How long will it take? I don't want to consume too much
time.

A. Let me explain something, if it please the Court. The

study and value of a patent is rather a formidable matter ; every

word of it must be weighed with the rest of it, and I am not

capable of sitting up here reading a patent, picking out parts

of it and analyzing a patent upon short notice. I don't believe

any man can do that; I can't.

Mr. WINTER: All right; we can pursue that in the final

argument of the case.

Mr. FENLASON: May we have that understanding?

Mr. WINTER: No, I won't agree to that. You will have [237]

to rest on the law, whatever it is, and the Court's ruling.

COURT : My present ruling is it is not within the case for

;

either side.

The depositions of Claude C. Rafter, G. H. Thompson, Thomas

E. Henderson, B. T. Ryan, Claude E. Rafter, R. A. Benson,

Leonard E. Simpson, William D. Rainwater, Charles W. Palmer,

E. L. Foster, and Mrs. E. L. Wright, taken before James J.

O 'Brien, a Notary Public in Seattle, on April 6 and 7, 1933,

were stipulated by Plaintiff and Defendant to be a part of
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the Court record, and that Exhibits on behalf of the Defendant

mentioned in said deposition being Numbered 1, 2, 3, 4, 5 for

identification, 6, 7, and 2a, and exhibits on behalf of the Plain-

tiff being A, B (box of paper excelsior previously marked De-

fendant's Exhibit No. 5 for identification), Bl, (4 strips of

paper excelsior contained in Exhibit B) and C were by stipu-

lation admitted in evidence.

Testimony of witnesses on deposition.

CLAUDE C. RAFTER.

My name is Claude C. Rafter. I live in Seattle, Washington.

My oldest son is Claude E. Rafter. He is living with me. Early

in 1923 we lived in the Ballard District of Seattle. While there,

in June or July of 1923, I conceived of a machine for the making

of paper excelsior. At that time I saw some ice cream cones

packed with paper excelsior. In the sunlight it looked like news-

paper. Upon examination I found it was printers trimmings,

from one-eighth to one-half inch in width, heavier than news-

paper. I went to Dad McLean of Ballard and had him make

me a roll out of steel casting about eight inches long, and put

creases in about one-fourth of an inch deep, and about one-

fourth of an inch apart. I bought a noodle cutter which was as

thin as a razor blade, mounted it on another shaft on top of

the steel roller, wringer fashion, and it cut paper. The top

knife went down into the bottom roll one eighth of an inch.

This machine soon filled the creases in the bottom roll and

would [238] riot go any farther. As soon as I found it would

not cut paper any length of time without filling up these creases,

I got the idea of having a knife on the bottom, same as on

the top, only thicker, I went to a machinist and we built a sue-
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cessful machine that turned by hand about the 1st of August,

1923. It was made out of common washer blades, beveled on
j

one side, a number of them on a roll, two rolls put together

like a wringer. A bale or two of this product was given to

Gr. H. Thompson, Inc., to try out. Paper was fed into the rolls

like a wringer. The idea was to go ahead with it, if it did

work out. This machine produced paper excelsior. Rolls had

gears, and when the paper went through the rolls it dropped

in every shape and form, depending upcm the speed the ma-

chine ran. Sometimes it would shoot it away out and some-

times drop away around and tangle up in a haphazard manner,

in every way that it was possible for it to tangle up; this was

a natural physical phenomena of the operation of the machine.

In January, 1924, I made a sketch of it, in order to keep from

taking the machine to the patent attorney, and took the sketch,

together with a sample of the paper, to him and explained

to him how it worked. Sketch is Defendant's Exhibit No. 1.

I am not a draftsman, but I done the best I could and the

attorney understood it. By the way, that is the machine I

standardized on. Sketch admitted in evidence. Letter "a" is

the shaft that holds the knives. Letter ub" is the corresponding

shaft on the lower roll. There were gears on both shafts, and

when power was applied, shafts a and b turned in opposite

directions. Letter u c" is one of the circular knives. The knives

were round pieces of steel ground on a surface grinder, beveled

on one edge. The first machine talked of and described so far

had a crank on it like an old-fashioned grind stone, and did

not have motor power
;
power was applied in about fifteen days,

about the middle of August, 1923, and the business commencing

August 1, 1923, grew until January 1, 1924, when I went into
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the excelsior business alone. I am operating an excelsior ma-

chine at the present time in Seattle. Exhibit 2 [239] is a sample

of excelsior I now produce. The first excelsior was interlaced

and resilient like Exhibit 2. It had the appearance of a sawed

edge or broke or crushed. It would not have a cutting effect

on the hands of a party handling it. First sale was made to

G. H. Thompson, Inc., 1600 Dexter Avenue, Seattle, Washing-

ton. Also sold to Schwabacker Wholesale Grocery of Seattle,

Crescent Manufacturing Company, Seattle Hardware Company,

Brown and Haley of Tacoma, Wholesale Grocery House in

Bellingham, The National Grocery in Seattle. The product was

open for sale to the public, manufacturing was done at 6209

14th Avenue Northwest, Seattle, under the name of Sunset

Paper Excelsior Company. The manufacture was open, and

T. E. Henderson saw me working on this machine daily and

operating it. He lived in the vicinity. When power was applied

to the machine I built a canvas conveyor four or five feet long,

running from the lower shaft on the machine to a wooden roll

the size of the knives. You would lay the paper on there and it

drew right up to it. The next machine that I built I standardized

, from, and sold to Mr. Henderson and his partner, sometime

in February, 1924. The machines were open to purchase and
: inspection by the public, which was invited. I sold a machine

to Mr. Wheeler thirty days later, around March, 1924, for the

Portland territory. I allocated certain territory to certain ma-

chines. I have a copy of some of the contracts, one with Mr.

Foster, Mr. Calhoun and Mr. Henderson. The Henderson-Cal-

houn machine went to Frisco. That was the first machine sold

for any territory. I sold a man named Carlson. He had a partner,

I forget his name, around March, 1924, to go to Chicago. All
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machines were sold for cash. Exhibit 3 is a photograph of one

of my standard machines, although I can't tell which particular

one except through hearsay. Last time I saw the Hedrick ma-

chine was a year ago. Exhibit 3 marked with initial "a" to

identify angle iron brace that was a change in the machine photo-

graphed over the one constructed by me. That is the only

change I see in the photograph over my machine. The capacity

of the machine [240] depended upon the motor and feeder. I

have had machines that fed a ton a day, and some that fed

three tons. A ton would be using half a horse-power, and three

tons would be using five horse-power, with a faster feeder. It

also depends on the newspapers you get. I had ninety to one

hundred discs on each roll, with a quarter inch spacer. The

spacer was a washer made of fiber and sometimes steel.

Q. I see a spring, which I will identify and mark by the

letter "D". Do you observe that spring there, sir'?

A. Yes. I put it there.

Q. What was the mechanical function of that spring?

A. Well, it was to keep the upper roll against the lower roll,

in contact, so it would draw the paper in.

Q. What mechanical phenomena resulted when multiple layers

of paper were run through those cutting rolls ?

A. Well, it drew on the spring and crushed the paper right

on through.

Q. What did that impart to the edge of the produced ex-

celsior ?

A. It made a very ragged edge, thicker paper.

Q. What you would call a feather edge?

A. A feather edge or a ragged edge or a sawed edge. The

discs on the standard machine were 3y2 inches in diameter. They
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were revolved at a speed of 800 revolutions per minute. The

opposite discs of the upper and lower rolls were not in facial

contact. They could not be in metal surface contact ; if they were

in facial contact they would last only a day. They were set at

least- a thirty-second of an inch apart, so you could go down in

front and look through and see daylight.

On Exhibit 4, the zigzag white mark running through the

middle of the photograph is paper coming through. On being

further examined by counsel, the witness testified: the gap be-

tween the upper and lower discs indicated by letter on Exhibit

4 illustrate the gap between the discs on maps I built, the

thicker the paper the more the space. [241]

The discs were never oiled. I stood in front of the machine

and saw daylight through the upper and lower discs. I built

the machines, and state that if they were operated with the

opposing discs in facial contact without the use of lubricants,

that the discs would wear out in not to exceed a couple of days
;

that is, wear the edge of the discs so that there wouldn't be

any edge there to massacre the paper.

I met Plaintiff Antonsen in February, 1924. Mrs. Wright,

who was working for me, said Antonsen inquired of her if

he could buy a machine from me. He came to the shop several

days later and we talked things over. I wanted $3,000.00 for

the plant as it stood; had a cutting machine, baler and truck

to deliver. The truck was a Model T Ford, worth about $150.00

to $200.00. I showed him the excelsior machine in operation

and the excelsior was discharged in an intermingled haphazard

manner. He observed this though. I didn't call it to his atten-

tion. We looked at the excelsior and talked about it. Defend-

ant's Exhibit 2 is a fair sample of the kind of excelsior we

looked at at that time. It had a ragged, feather edged appear-
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ance. It was not smooth. I don't believe Antonsen examined this

machine when it was not in operation. Had the machine been

examined at that time, a separation of the discs would have

been shown to the extent of about a thirty-secondth of an inch.

I sold the business to Antonsen. Papers were drawn up before

June 1st, and he took possession June 1, 1924. He paid $3,000.00,

$2800.00 and note for $200.00. He operated the machine.

I have recently examined excelsior made by Antonsen on his

alleged patented machine, and find that it is a little narrower,

and in some respects more ragged edged than mine, and in some,

it does not, but the only difference I can see between that manu-

factured by me in 1924 and his is that he is making his a little

narrower.

After I sold out in 1924 I went back to Detroit, Michigan and

opened up an excelsior plant in Detroit. I sold excelsior to the

Packard Motor Car Company, and a wholesale drug, and sev-

eral [242] candy firms, and a wholesale grocery. I built more

machines, one was sold in Los Angeles. That machine was built

about 1926 in September. I sold another machine for Kansas

City, but it was never delivered; Antonsen got me this order.

He wrote me while I was in Detroit. He stated what a great

team we would make in the excelsior business, me manufactur-

ing the machines, and him as a salesman, operating a sales

agency for the machines. Antonsen never claimed that he had

a like or similar machine until after he had his patent. He

then told me that he was figuring on the same thing at the same

time that I was. I asked him why he bought me out, and he

said to get me out of the way. Antonsen, at my shop about in

February, 1924, made the statement in the presence of Calhoun,

"I don't think Rafter realizes what a good thing he has got.
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He has got a gold mine and don't know it." At that time

Antonsen claimed nothing. He knew Wheeler was taking a

machine to Portland, Oregon.

I visited Antonsen 's plant about a year ago. I have had fifteen

years mechanic's experience. I can read blue print drawings of

machines. I can read detailed shop drawings. Antonsen 's ma-

chine in the knives is the same as the standard machine I built.

Q. Have you recently found any excelsior which you manu-

factured years ago?

A. Yes, I have.

Q. Will you produce it?

A. This (indicating) is excelsior that was made on the ma-

chine that Mr. Antonsen bought from me, that Mrs. Wright

worked on. I don't know whether Mrs. Wright cut it or not, but

it was the machine that was in operation at that time.

Q. How did you come into possession of this excelsior which

is contained in the box which I will mark as Defendant 's Exhibit

No. 5 for identification? How did you come into possession of

that excelsior?

A. Well, before I went into the excelsior business I was in

the [243] confectionery business, and I handled " Circle" cookies

made by the Circle Baking Company, and they came in a box

about two feet long and about eight or nine inches wide, and

when we sold them in stores you took the cover and took it off

and put it under the box. Some stores objected to it because

you got the cookies quite dusty, so I had some wooden boxes

made with a slot in the top of them so I could slide a glass in.

When I went into the excelsior business entirely, exclusively,

I had a few of these boxes and I stored them up in the attic

in the garage—not in the attic of the garage, but over on the
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side of the garage up over the store roof, under the store roof.

I put the glass in this wooden box and put the excelsior in there

to pack it, and in the neighborhood of a month or six weeks ago,

I was up in there looking for something and I found this.

Q. Is this the identical excelsior that you found?

A. That is the same excelsior.

Q. And this is excelsior that was manufactured on the ma-

chine that Antonsen purchased from you back in the year

Mr. WINTER : Objected to as leading.

Q. What machine did you state this particular excelsior was

manufactured by?

A. This excelsior, this particular excelsior was made at the

time Mrs. Wright was working for me, before I sold out to Louie

Antonsen.

Q. Who got the machine which made this excelsior?

A. Louie Antonsen.

Q. Is that the machine for which he paid you three thousand

dollars, together with the other items ?

A. Yes.

Mr. FENLASON: I will offer this excelsior in evidence as

Defendant's Exhibit No. 5.

Mr. PIERCE: Did they have a "Buy American " campaign

on then? We would like to identify this strip.

Mr. FENLASON: You can have it all identified. I don't

care. [244]

Mr. PIERCE : Here is a strip mentioning an application for

a beer license, that particular section.

Mr. FENLASON: You gentlemen can examine this during

the noon hour.

Mr. WINTER : Yes.
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Q. (Mr. Fenlason) When did this first come to my atten-

tion, Mr. Rafter, this Defendant's Exhibit No. for identifica-

tion?

A. This morning.

Q. You showed it to me this morning?

A. Yes.

Q. In the hotel room ?

A. I did.

Q. And you told me then what you have testified to here?

A. Yes.

Q. Have you got your contracts that you made with any of

these persons, with Henderson or Foster?

A. I thought I had them with me this morning, but I haven't

got them with me.

Q. Can you get those and have them here at 1:30?

A. I will try to.

Q. Will you go out and look for them?

A. I will.

Mr. FENLASON: I suppose we had better adjourn now
until 1 :30.

Mr. WINTER: I want to ask a question or two with refer-

ence to this offer of Defendant's Exhibit No. 5, for identifica-

tion, before it goes in.

Q. (Mr. Winter) You claim that this excelsior, contained in

the box marked as Defendant's Exhibit No. 5, for identification,

was made when?

A. 1924.

Q. In 1924?

A. Yes, sir. [245]

Q. And it was made by you on this machine, on your own
machine ?
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A. No, I didn't say that. I said it was made by the machine

that I sold to Louie Antonsen.

Q. Was it made before you sold it or afterwards ?

A. Before.

Q. Then, you owned the machine before it was sold?

A. Yes.
j

Q. Then, it was made by your machine?

A. Yes.

Q. Before you sold it to Antonsen?

A. Yes, sure.

Mr. FENLASON : We can resume at 1 :30. We can leave that

excelsior there. I have no objection to your examining it at any

time.

Mr. PIERCE : Here is one strip "April 3, 1931."
j

Mr. WINTER: Here is one "Vetoed by Hoover."

Mr. FENLASON: While you are examining that, for the

record I want to ask a few more questions before we go out to

lunch. I think it is proper that these questions be asked before

we go out, under the circumstances.

Q. Referring to this exhibit (Defendant's Exhibit No. 5 for

identification), you say that you found that up in your attic?

A. I did.

Q. And that you had stored the same up there when you left?

A. Yes.

Q. And you went back into the attic there a short time ago,

is that right?

A. I have been in there several times.

Q. But you found this container a short time ago, is that

right?

A. Yes, I did.
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Q. When you placed these containers there in storage, you

thought they contained excelsior manufactured at that time,

paper excelsior ?

A. I did. [246]

Q. Did you believe, when you found this, that that was the

excelsior that was originally put in there ?

A. I did, yes.

Q. Did you make any particular examination of it?

A. I did not. I just took it for granted.

Q. Do you know whether or not someone having access there

might have filled these containers up ?

A. Could have.

Q. Could have?

A. Yes, they could have.

Q. Have you multiple of these boxes; more than one con-

tainer ?

A. The glass was packed in one.

Q. The glass, what ?

A. The glass was packed in one.

Q. Was there excelsior in any of the others ?

A. No.

Mr. WINTER: We have no objection to the exhibit.

Mr. FENLASON : I will withdraw the offer.

Mr. WINTER : No.

Mr. FENLASON : You can put it in. It is yours.

Mr. WINTER: What?
Mr. FENLASON : You can put it in if you want to. I have

a right to withdraw the offer.

Mr. WINTER : No, you have not,

Mr. FENLASON : Well, I am doing it right now. If you want

to put it in, you can put it in.
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Q. Do you know whether or not any of the other containers

up there contain any excelsior?

A. I have never looked for it further.

Q. Will you look further during this noon hour?

A. I can't. That is three or four miles from where I live.

Q. Will you see if you can find those contracts'?

A. What time is it now ? [247]

Q. 12-10.

A. I will have to hurry.

Mr. PIERCE: Before Mr. Rafter leaves, let us get this in

the record. We have three strips which we would like to put into

an envelope to be identified as coming from this box, Defend-

ants' Exhibit 5 for identification.

On one strip there is printed " Vetoed by Hoover;" the second

strip has the wording " Condemnation, April 3, 1931;" and the

third strip has this statement "Dr. L. R. Roberts, Ventura,

California, national champion of 1919." These three strips I will

insert in this envelope. Do you want to mark this as a Plaintiff's

exhibit?

Mr. WINTER: Identify them on cross-examination.

Mr. FENLASON: I want the witness to make such explana-

tion as he cares to make before we go out to lunch.

Mr. WINTER: Go ahead. Have him make any explanation

he desires to.

Q. (Mr. Penlason) Have you any explanation about this

situation, Mr. Rafter, that you want to make ?

A. Understand, I told you in the first place that I put this

glass in this wooden box.

Q. Yes.

A. And I packed it with excelsior, paper excelsior.
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Q. Yes.

A. I remember that at the time I was trying to sell people

that manufactured glass excelsior instead of hay, which they

were using, and the thought struck me then when I put this

away, and I took this out of the garage and took it out of the

wooden box that it came in, that it was packed in, and the only

explanation I have to offer is that it got mixed with the excel-

sior that I was offering as samples.

Q. This box which is marked as Defendants' Exhibit No. 5

for identification, is that the box you found it in? [248]

A. No, it is not.

Q. That is, you put it from the original container into this

box?

A. Well, the original container is a wooden box and it was

all dirty and dusty, and I thought it would be much better to

put it in a cleaner box.

Q. Do you know whether you stripped the dirty wooden box

complete of its contents ?

A. Well, that I couldn 't say right now, no.

Q. Could you check up and ascertain that fact?

A. I couldn't without going out to the factory.

Q. How long would it take you to do that?

A. Well, I live at 95th and Meridian; that is right straight

out north and the factory is over in Ballard.

Mr. FENLASON: Well, you be back at two o'clock.

Mr. WINTER : Let me ask a few questions before we recess.

Q. (Mr. Winter) When you found this wooden box with

the glass in, what did you do with it ?

A. I took it into the factory.

Q. Into your factory?

A. I did, yes.
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Q. What did you do next?

A. I left it there in the box.

Q. Didn't you do anything with it?

A. No, just left it there.

Q. You took this excelsior out of that box?

A. I took this excelsior out of that box yesterday.

Q. Yesterday ?

A. Yes.

Q. What did you do yesterday? Just tell us minutely what

you did?

A. I put it, I supposed, in this paper box that I have got it

in here.

Q. Aren't you sure now whether you took the excelsior out

of that wooden box and put it into this cardboard box? [249]

A. Well, do you mean to tell us you brought this paper box

here into court and swore straight up that it contained excelsior

that you made prior to 1924 ?

A. Well, I supposed it was excelsior that I got out of the

box at the garage.

Q. You supposed that?

A. Yes, the same excelsior, unless that got switched in the

factory.

Q. Unless it got switched in the factory?

A. Yes.

Q. You are not sure whether you put any paper excelsior

out of the wooden box into this paper box, or not ?

A. Oh, yes, I put it into some paper box.

Q. But you are not sure that you put it into the paper box

that you offered in evidence here ?



vs. G. G. Hedrick 295

(Deposition of Claude C. Rafter.)

A. No, I am not sure of it now; not now, I ain't because the

excelsior that I cut in 1924 would not have this last dope on it.

Q. The reason why you are not sure of it is because we

picked out strips of paper excelsior that came from newspapers

that were not published until five years after 1924? That is the

reason ?

A. No, that is not the reason, no.

Q. That is not the reason?

A. No.

Q. You realize that these strips that we have especially identi-

fied, one of them bearing date of 1931—you realize that you did

not make that excelsior in 1924 ?

A. Yes, I realize that.

Q. You realize that Mr. Hoover was not president in 1924

and did not veto any bills as president in 1924 ?

A. Yes.

Q. So, those particular strips that were in this box were not

made in 1924?

A. No, they were not.

Q. And you noticed that in selecting those particular strips

from [250] the box we examined them and found that they were

tangled up and mixed up with the rest of the paper excelsior in

a haphazard manner? The reporter can't get your nods in the

record.

A. What is the question ?

(Question read).

A. Well, that could be put into the box there; plenty easy

enough; could be taken from one box to another; 3^011 could do

that.

Q. Yes, but if you had taken it from the box that you have

testified about, where the glass was, you could not get those
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mixed. You did not mix the excelsior that you took from the

wooden box with other excelsior, did you ?

A. No, not that I know of.

Q. If you had done it, you would know it, wouldn't you?

A. Yes, I would know it, yes.

Q. You didn't do it, then?

A. No, I didn't do it.

Q. If it was done, it was done by someone else ?

A. Yes, my daughter could have done it. She is working

there.

Q. She has no interest in this lawsuit ?

A. She hasn 't f Why not

!

Q. Has she?

A. Why not?
\

Q. She has sufficient interest, do you think, in this lawsuit to

try to fool the Court?

A. Oh, no, I wouldn't think that. She has an interest in her

dad winning the case.

Q. What.

A. She has an interest in her dad winning the case.

Q. But she wouldn't go to that length to have her dad win

a lawsuit ?

A. No.
|

Q. (Mr. Fenlason) And dad wouldn't either, would he?

A. No. [251]

G. H. THOMPSON,

witness for Defendants.

I live in Seattle, am a candy manufacturer, residing here

since 1923. I purchased paper excelsior from Claude Rafter
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under the name of G. H. Thompson, Inc., about the middle part

of 1923, and it was the first I ever saw. We used it as a packing

material to fill in space. We had formerly used wood excelsior.

We liked paper excelsior better than wood right from the begin-

ning. The wood had more dust. The paper was more free of dust.

We have continued to use paper excelsior to the present time.

We are buying paper excelsior at the present time from the

Pacific Coast Paper and Container Company, and have bought

from them for the last four or five years. The edges of the first

excelsior bought from Rafter were irregular and rough, it was

shredded. I don't know any other way to describe it.

Q. I will call your attention to Defendants ' Exhibit No. 2

and ask you to examine the edges of that excelsior. Is that a

fair specimen, as respects the edges, of what you at that time

received ?

A. You mean by that, the kind we are using now ?

Q. No, the kind you got from him. Was it rough like this?

Mr. WINTER : Don't lead the witness.

Mr. PENLASON : I beg your pardon.

Mr. WINTER : Let him testify.

A. Well, I would say that this is—you can readily see I am
not a technician on this, but I did look at it at that time very

thoroughly because of the fact we were changing from wood

to paper excelsior, and I was interested. I would say that this is

very similar to the kind of excelsior we have been using right

along from the beginning.

Mr. PENLASON : You may cross-examine.

Mr. PIERCE : That is what exhibit?

Mr. PENLASON : No. 2.
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Cross Examination. [252]

I have no independent recollection at this time as to the width

of the strips of excelsior bought in 1923. I did not use this paper

excelsior myself very often, but I saw the shipping clerk, Mr.

Poole, using it. Mr. Poole is now working for the Imperial

Candy Company in Seattle. We started buying excelsior from

Rafter, I think, about the latter part of 1923, early fall, and

bought from him for about a year. I don't remember who he

sold to. When Rafter sold out we purchased from his successor,

the Paper Excelsior & Pad Company. I never heard of Mr.

Antonsen. So far as I know all of this excelsior was about the

same. I have never noticed any difference at all that I could tell

you about. I didn't do that packing work myself. I cannot say

whether the excelsior in Defendant's Exhibit 2 is cut or torn.

I would assume it was cut in some way, I wouldn't say it is

torn; I don't know. I couldn't tell you whether it is cut or torn.

I never saw any made.

THOMAS E. HENDERSON,

witness for Defendants.

I live in Seattle now, and lived here in 1923, at which time I

was a shoemaker in the Ballard district. Thomas W. Calhoun,

who lived in Ballard, advised me, to go see Rafter's machine,

which I did. I had never seen anything like it, it was quite a

rarity. Mr. Rafter was there. I had known Mr. Rafter a year

or two before that. I was there sometime in September or Octo-

ber, 1923. I helped operate the machine. It was run with a

motor, about one-half of one horse power. The motor stood four

or five feet from the fly wheel. You fed the paper on an apron
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about the length of this room. They had a conveyor built on it

at first. I examined the excelsior carefully. The appearance of

this early excelsior as near as I can tell was just like this here,

Defendant's Exhibit 2. If I had nothing else to go on, I would

say it was cut paper myself. I cut some in California a lot

rougher on the edge than that, no trouble to do it. It had a torn

or feather edge. The paper in being discharged from the ma-

chine "just came right out." It would fall to the floor and roll

up together. It would go through the machine [253] one piece

after another, come through and lay on the floor. They would

throw it up in a pile. As it piled up, it would roll down, roll

into knots like. Would not lay smooth. About March 1, 1924,

I had a conversation with Antonsen, when he said "This is a

wonderful thing, isn't it." "You are going to San Francisco?"

"Well, you have got the best town on the coast. Rafter has got

a mint and don't know it." I sold John C. Calhoun a machine

about February 25, 1924. The machine was shipped to San

Francisco. I went there. I don't remember the name of the

company that we operated under, it was nine years ago. I can't

think of it. It was placed in production and we made sales to

the public and solicited generally for business. We sold some

steel company, Spauldings, the City of Paris, and places like

that. I was there from March until November, when I came

home. Mr. Calhoun operated it after that, then he sold out.

This was in 1924. There had to be a separation of the discs

in the upper and lower roll. They were not in facial contact.

We used to take a 12-page paper like you have here. You
wouldn't cut the Sunday Times with it. You couldn't cut that.

It is too heavy. Any of the big daily papers we used to open

up, unfold it. If you had too thick a paper, it would choke.
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Damp paper could not feed at all. There was a spring on it

to keep the machine from choking. Defendant's Exhibit No. 3

is a picture of a machine like the one I own, only mine had onei

fly wheel on one side. You had to sharpen the shredding discs

frequently; occasionally had to sharpen them.

I helped Mr. Rafter adjust the shredding discs on the San

Francisco machine. I also had them adjusted again down there.

I made a big improvement after that. It was just a little

suggestion of my own, took them down to the machine shop

and got leather fiber or paper fiber and cut a lot of little discs

to go on the axle where the disc goes on, so as to separate

them so much (illustrating) to broaden the width.

Cross Examination. [254]

I learned the shoemaking trade when I was eleven. I am

73 now. I have been away from the shoe making trade eight

years. When I saw the Rafter machine in Seattle, it would

take and run one up to about six or seven sheets of paper at

a time. If you would run more than that it would kinda choke

and stop sometimes. You would roll back the fly wheel, roll

the paper back. If there was any choked in there, take a hook

or whatever we used for the purpose, and hold in between the

discs and get the paper out. We used a piece of bent iron or

a screw driver would do it. If you fed too many layers, or if

it was damp, she would choke. Maybe she would choke once

a day; maybe she would not choke for a week after that. I don't

remember whether the edges of the excelsior would be more

rough, more sawed, if you fed more than four or five sheets

or not, I don't know, to tell the truth, I think the edges would

be equally rough, whether you fed two or three layers at a
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time or eight or ten. We went to Frisco with the machine on

the 14th of March, 1924. I stayed there until November, 1924,

and then sold out to Calhoun. I have not been in the excelsior

business since 1924. Calhoun is in Chilliwack, B. C. We sharp-

ened and ground the discs or knives. We took them to a machine

shop. In the time I was there, we sharpened them two or three

times from March to November, 1924; it cut better, take less

i
power and gave more speed. A rough not a razor edge was put

on. If the knives or discs got too dull the machine would choke

more or less. When the knives got dull, it retarded the feeding

of the paper. That is why we kept the discs sharp. Calhoun and

I had some trouble with the machine. It used to choke. The

discs worked loose. I made some invention of my own. I went

and got these leatherette washers and put them on to make a

wider ribbon, and they were about 2% inches in diameter, about

a thirty-secondth of an inch thick or a little thicker. Maybe

a sixteenth of an inch. After I put the washers on, I don't

know whether there was less choking, but it gave out a wider

strip, [255] which was our purpose. We did not leave off any

of the discs when we added the washers. Sometimes we put two

in one place, and sometimes we put a piece of paper between

the knife and that. Both the paper and leatherette washer would

be between the two discs. There were two coil springs, one on

each end of the paper shaft to take up the vibration. The

springs gave play to the upper shaft from end to end. If

crowded too much on one side, it would go to the other end,

then the other way, would operate back and forth endwise. The

feeder belt was 12 feet long, not 6 feet on top and 6 feet on

the bottom, but 12 feet long. The apron was 12 feet long, the

belt 24 feet long. We never shortened the belt. None of our

3ustomers required rougher edges. They required us to make
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them smoother. We slowed up the speed of the machine and cut

thicker paper, magazine paper, and got a better price. I remem-

ber Mr. Pierce ; he talked to me one night and I knew what they

were after. I said most anything when he asked me. I wasn't on

my oath then, I didn't care.

Redirect Examination.

I met Mr. Penlason for the first time in this office today at

about 1:30.

Recross Examination.

I made an affidavit for a Mr. Mitchell about a year ago, an

attorney from Portland. He told me he was representing a paper

company. I signed the affidavit for him.

Q. (Mr. Winter) Did you know who Mitchell was'?

A. He told me he was representing this paper company.

Q. What paper company?

A. In Portland. He asked me about the paper excelsior

cutter, and I told him as near as I could just the same as I told

you here, straight line business.

Q. But you did not tell the same story to Mr. Pierce?

A. What Pierce?

Q. Mr. Pierce here? [256]

A. I wasn't supposed to.

Q. And that is the reason why
A. He represented the other side and so—I don't care any-

thing for either side. It means nothing to me. I get nothing out

of this whatever.

Q. But you did not tell the same story to Mr. Pierce and

Mr. Antonsen that you did to Mr. Mitchell ?

A. I did except that one thing there. Haven't I answered

all the questions you asked me ?
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Q. You told the same story except upon the question that

there were certain customers that wanted the paper scalloped

instead of smooth?

A. No, I didn't. I said when they wanted it scalloped, we

could scallop it.

Q. Didn't you tell Mr. Pierce and Mr. Antonsen that that

night?

A. No, sir, I didn't no such a thing. Wouldn't tell anywheres

near that. I say, when they wanted scalloped paper we can give

it to them. I can fix the machine to give it to him straight if he

wants it. I am a paper man, and I know the business.

Q. Yes, I understand. It does not take long for a shoemaker

to learn the paper business ?

A. I am not only a shoemaker. I am an all-around fellow, if

you wan't a mechanic. Isn't that so, Mr. Rafter?

Mr. FENLASON: Don't do that.

A. (Continuing) Nothing better in this town if I do sit here

as an old man and tell you.

Mr. WINTER : We are all old.

The WITNESS: Not as old as I am. Not one of you here

as old as I am.

Redirect Examination.

Antonsen never told me he had conceived or invented a like

or similar machine. He said he was buying one.

B. T. RYAN,

called as witness for the Defendant. [257]

I am a real estate dealer and have lived in Seattle since 1923.

Mr. Rafter's place of business was half a block north of mine.
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I saw the excelsior machine there in the latter part of 1923. I

am not a mechanic. I don't know a thing in the world about

machinery. I saw the excelsior manufactured and examined it.

The majority of the excelsior seemed to have a feather edge

on it, a scalloped appearance, what I would call a feather edge.

Defendant's Exhibit No. 2 is similar to the excelsior that I saw

in 1923. I would imagine that this was about the same excelsior.

Cross Examination.

In 1923 I would saunter in the Rafter place to look at the

machine and talk with him about it. I paid no particular atten-

tion to it. All the interest I had was just as a neighbor. He was

inventing a machine and I would se how he was getting along

with it.

CLAUDE E. RAFTER,

called as a witness for Defendants.

My father is C. C. Rafter. In 1923 I was living part of the

time with my folks, part of the time by myself. I was at home

when my father wras working on the excelsior machine. The

excelsior machine was first reduced to practical use by my
father in October, 1923. I assisted him. There were two rolls,

one above the other. There was a canvas belt running up to the

rolls. The paper coming upon the canvas belt automatically

went through the two rolls with knives or discs. When we first

started out, we put through just a little at a time, thinking the

excelsior would look nicer, but when we got to selling a little

more, we started crowding the machine and it cut a rougher

edge on the paper. The edge was, what you would term, I

suppose, a feather edge or a scalloped edge, or anything that
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is rough. The paper in being discharged from the machine

I

would just fall out and fly all over. There was no way of keeping

:
it straight. It would get all bunched up and mixed up in a

i
haphazard fashion and this condition existed from the very

i beginning. Each knife had a spacer between it. There was a

i

spring on the top roll (that tended to keep these knives together

,

but it didn't do it). [258] It kept the knives from spreading

too far when we put through a lot of paper at one time. The

discs on the bottom roll have a tendency to spread when you run

through multiple thicknesses of paper. The more you put through

the more would tear instead of cut, really. All the machines

that were built were the same. I can't see any difference in

them. I met Mr. Antonsen when he bought my father's business,

and then I went to work for Mr. Antonsen after he bought

my father out. I started with Antonsen in June, 1924, and

remained with him until March 23, 1925. At that time Anton-

sen was using my father's machine to make excelsior. He told

me about no others. He had no others to my knowledge. During
1

this time he did not actively work at the plant, though he might

have once or twice helped in a rush. I believe he was running

a mail advertising Bureau. He never mentioned to me that he

had been engaged in any excelsior business, or inventing any

machine having for its purpose the manufacture of paper excel-

sior. My father sold other machines to Mr. Wheeler for Port-

land, Mr. Poster for Boston, Mr. Calhoun for Canada. I helped

to make and deliver the excelsior manufactured by my father

before Antonsen took the plant. I sold to Schwabacher's, Thomp-

son Candy Company, Seattle Hardware Company, and Brown
& Haley, in Tacoma. I remained with Mr. Antonsen until March

23, 1925. Mr. Antonsen asked me who my father's patent attor-
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ney was, sometime in the winter of 1923 and 1924. Two men
came down to our place of business and asked about it, and

wanted to take some pictures of the machinery and place for

the Seattle Times, around March, 1925. I gave them the mate-

rial for that article. It was published about six or eight weeks

later. It was not at the location purchased by Antonsen from my
father. Shortly after the interview, Mr. Antonsen and I severed

connections. The information for the paper had nothing to do

with my leaving. I never talked to Antonsen after the article

was printed, but told him of the interview. He didn't say any-

thing against it, and he didn't say anything especially for it,

either, I don't believe. Maybe I didn't give Antonsen all [259]

the details of the story that I told the newspaper men. I told

him what they had been down there for, and what I told them,

and what they were going to do. That met with Antonsen 's

approval. Antonsen did not protest, because I told the men my
father was the inventor.

I have seen and examined the excelsior manufactured by

Antonsen and I can't see any difference between it and that

manufactured by my father in 1923, the edges and resiliency

are the same.

Cross Examination.

When we started to manufacture paper excelsior we thought

we had to feed a little at a time. We didn't think it would cut

any more. Then we crowded the machine. Then it began to tear.

We discovered the tearing shortly after we had first started.

We just put a bigger motor on the machine and fed it more

paper. That was within a month after we started, the same as

the sample in Exhibit No. 2. When we fed a little paper the
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edges were not rough or scalloped like when we fed a lot of

paper, though they were visibly rough to the eye.

We had only one spring on the upper shaft. My father never

built a machine that I know of that had two springs on the

upper shaft to allow play room. As far as I know they were

all built with one spring. I told Antonsen wrho my father's patent

attorney was.

R. M. BENSON,

called as Defendant's witness.

I have been employed by Seattle Hardware Company, Seattle,

for thirty years as Superintendent. In 1924 and 1925 we first

used paper excelsior for packing. The first we bought was in the

last half of 1924, November or December ; I am not positive, but

I am positive of 1925. Mr. Rafter was the first man that sold

it to me. We stopped using it for a while, and started about two

years ago. I never noticed any difference in the texture of the

outer edges between the first excelsior bought and that recently

purchased. [260] I would have no occasion to notice.

Cross Examination.

I did not handle it, but would go out and see it when I bought

it. When we first got paper excelsior we got a lot of complaints,

customers complaining that it would pack down, and the hard-

ware would begin to shift and break in two, and we discontinued

the use of it for a while. We got complaints about a year or two

after we commenced to use it, about I would say 1926 or 1927.

I never paid any attention to the physical condition of the
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excelsior. I don't know whether it was wider or narrower, or

anything else except we are still buying it. That is, we buy it now.

Redirect Examination.

When we first bought it, it was in bulk. Later on, it was baled.

It was more compact when baled, and permitted tighter packing.

We used larger amounts after that.

LEONARD E. SIMPSON,

called as witness for Defendants

:

I sold old newspapers to C. C. Rafter in 1924, when I was

manager of a district for the Seattle Times in Seattle. These

papers were made into excelsior in Ballard by Mr. Rafter. I

didn't examine the paper excelsior manufactured, just looked at

it going through the machine. I became associated with Anton-

sen in March, 1925. I operated the Rafter machine he bought.

That machine had a conveyor belt which fed the paper. After

it was cut it would drop down on the floor below the machine

and just sort of pile up. If you fed one or two sheets it would

naturally just pile up altogether, but if there was half a news-

paper it would go down in bulk and just spread out, just fall

down. Of course, there would be one or two top sheets, probably

would fly around, but the whole business would fall down in

one place, in one pile in a cone shape, and would fall over and

mix up in that way. I am not familiar with the machines now

operated by Antonsen. The edge of the excelsior as I observed

it, was rough. I had no conversation with Antonsen about an

excelsior machine he invented until after I had left his em-

ployment. [261]
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Cross Examination

I had plenty of trouble with the machine. If I fed more than

four or five sheets at a time, about every fifteen minutes the

thing would clog up, part of the paper would stick in the knives.

You would have to shut down the machine, take a screw driver,

to jerk or grind out the paper from between the knives, either

that or a rasp file. Of course we would not have to shut the ma-

chine down to clean it out every time. Had a lot of trouble. Some-

times when the paper stuck it would pull the pulley off and you

would have to work your fool head off trying to get the stuff out

of between the discs.

A. Yes, I will say you did. If you got too much paper in

there, you would have to stop it.

Q. You could not feed more than four or five layers at one

time?

A. Well, you could feed one-half of a newspaper.

Q. Would you kindly tell me what one-half of a newspaper

would be? Tell me how many sheets that would be.

A. Well, that would be about, I imagine at that time, it

would be about, anywhere from twelve to sixteen pages ; a thirty-

two page paper in two sections. Shove one section through at a

time.

Q. But if you did that it would clog repeatedly?

A. It would, yes.

Q. Generally, in order to stop it from clogging, you would

onlv feed four or five sheets at a time ?

A. Lots of times, if the paper was too thick, or if I felt the

paper was too thick, I would have to take the pages and shove

them through a few at a time instead of the full half of a section,

or whatever it was.

Recross Examination.

I worked there six months. A year after I left, Antonsen told

me about his patent.
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Redirect Examination.

He told me he had a new machine, that he had a patent on,

that [262] was an improvement on the old machine ; that it did

not clog, and that you could put through more layers of paper at

a time. If the paper was damp, I would never put it through,

because damp pieces of paper would clog everything.

CLAUDE C. RAFTER,

called at a witness for the Defendants.

I consulted Harry Bowen, Patent Attorney, about securing

a patent on my machine. He applied for a patent. I went to

Detroit and wrote my patent attorney several times. Then I

went to an attorney in Detroit, in 1927. Defendant's Exhibit No.

6 admitted, being a part of Rafter patent application. (Entire

Rafter file wrapper admitted in evidence as Plaintiff's Exhibit

28). Figure 1 of the blue print drawing shows the discs in facial

contact. My actual machine was not that way. I was never trou-

bled from the disc overheating or sparks flying. A single sheet

wrould be cut smoother than when five or six or more was put

through the machine. Craft paper, when put through, won't cut

or tear, just creases and corrugates. That was true of the first

machines I built. I am not a patent lawyer. I left the drafting

of the application entirely to my lawyer. I showed my attorney

what I had, and what I wanted, and left the rest up to him.

When I came back to Seattle, Bowen was still in Seattle. He
left town about six months after I go back. I went to see him

before he left, and we talked about this patent.

I was in Detroit from July 4, 1924, to August 20, 1928.

Cross Examination.

I made my patent application in January, 1924. The first

action of the patent office is dated April 16, 1924. Mr. Bowen, my
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attorney, called me to his office when he got that action. I read

it over at that time, and talked to the attorney about it. I don't

know whose writing it is on the back of that sheet. Bowen made

the blue print drawing of the machine. He wTas a draftsman. At

the time he made that drawing, he had Defendant's Exhibit

No. 1, which was my idea, before him. I made the drawing, De-

fendant's [263] Exhibit No. 1, and took it to Mr. Bowen, and

he prepared the drawing that appears on the first page of De-

fendant's Exhibit 6. I took that drawing, and we sat down and

figured it all out, and from what I told him and from what I

knew he made the drawing. He did not go out and look at

the machine. I explained the machine and its operation to him

fully. I also explained what it did, how it produced paper ex-

celsior and the kind of excelsior it produced. He prepared

the drawing on the first page of Defendant's Exhibit 6, after

I explained that all fully to him. I saw the drawing after it

was prepared. I read it over, signed it and swore to it.

He explained that I had to sign it. He explained the

whole thing to me, and told me I had to state the object

of my invention, and had to describe the machine suffi-

ciently so that a machinist could make such a machine, and the

only difference in the machine I sold Antonsen and the ones I

made later was the size of the discs. It operated exactly the

same as the later machines. The only object in standardizing the

machine wTas to get a standard sized blade, so that if blades were

wanted they could be replaced. Blades once in a while got jammed
by foreign objects. My attorney wrote me in Detroit when he

received the second action from the patent office. He told me
what the patent office said. We corresponded back and forth

until I returned in 1928. I went up to Harry Bowen 's, why
my patent had been rejected and Antonsen got a patent. I told

him when his patent had issued, and we went to the library, he
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showed me a book it was in and said Louie Antonsen had a

detail patent and it didn't amount to nothing. I did not take

any further action on my patent after I got back. My attorney

did not advise me that on October 8, 1928, he filed a further

claim with the patent office. He wanted to put a special plea

before the Patent Office at Washington, D. C, along with some

other cases. He went there personally, then I received a letter

while I was in Detroit after he got back from Washington, that

my patent had been granted. I didn't hire any lawyers in Wash-
ington, D. C, but I hired some in Detroit to check up on the pat-

ent. I [264] told them about the machine. They sent a repre-

sentative down to look at the machine. They examined the prod-

uct. Bowen examined the excelsior that I made, also when I

made my application. I showed him the paper cut.

Antonsen took possession June 1, 1924, when I sold him the

business, paper cutting machine, baler, scales and truck. At the

time I told him I had made application for a patent. I did not

sell territorial rights. I sold rights to operate in the territory.

When I sold Calhoun in Frisco I told him I would not sell any

other machine in Frisco. I sold Antonsen with the same under-

standing, that I would not sell in Seattle, but that he could not

sell the product in Portland. The first thing he did was ship

paper there. I promised him the Seattle territory. The ma-

chines were selling at that time for $1200.00. The business at that

time was clearing me $200.00 a month. I sold Ohio territory for

$400.00 without a machine, with an option to hold it open for

that party for six months. The construction of one of these ma-

chines costs about a hundred of hundred dollars.

I first bought a noodle cutter and that worked into the paper

cutting machine that I sold to Antonsen. I operated that machine

from the fall of 1923 until June 1, 1924. It did not clog a great
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deal; I never had no trouble with it. I heard the testimony of

Mr. Simpson, when he said it clogged every fifteen minutes. He
was only a boy at that time and didn't know very much about

it. I did not have that experience with it to the extent he said

he had. I had some trouble with the machine from chewing

gum getting on the paper, and in between the knives. You had

to use screw drivers, coal chisels and everything to get it off.

Sometimes molasses got in. It was not always chewing gum or

molasses that caused it to clog. Sometimes it was wet paper,

sometimes thick paper, sometimes when you fed too many layers

of paper at a time. You could feed about 20 pages of newspaper

through, that would be ten sheets. Sometimes the edge of the

discs would be turned over when something went [265] through

the machine and this would cause the machine to choke up very

easily. It would not always go through without clogging. When
the machine was new it worked a little bit different than when

it was a year and a half or two years old. The machine worked

better when it was new. The reason the machine worked better

when it was new was because it was polished up and the paper

lifted freer than it would when sticky substance had gathered on

the cylinders. The polish had something to do with it. I never

polished the machine. I don't know why. I didn't advise Antonsen

to polish the machine because it was getting old. Antonsen led

me to believe that he knew nothing about paper excelsior. I

believe I am the man that invented paper excelsior, and the first

man to make excelsior out of newspaper anywhere in the world.

Mrs. Wright worked for me half a day every day cutting

paper on the machine, starting sometime in January, 1924, and

until Antonsen took possession, she principally operated the

machine for me.
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I sold seven machines. No. 1 was Mr. Calhoun in San Fran-

cisco. No. 2 was Greenwood and Carlson in Chicago. Mr. Wheeler

got the third machine for Portland. The fourth machine I took

myself to Detroit. No. 5 went to Mr. Thompson at Kansas City,

Antonsen sold it. No. 6 went to Los Angeles to a man by the name
of Rowden, Harold J. Rowden, and the 7th went to Mr. E. L.

Foster for Boston.

Mr. Foster sold his machine to Mr. Antonsen after he had it

returned to Seattle from Boston. The Los Angeles machine was

operating the last I heard of it. I last heard of it when Mr. An-

tonsen first started to sue everybody that had my machines in

the neighborhood of a year and a half ago. I don't know any-

thing about the Kansas City machine. I don't know what hap-

pened to the Detroit machine. I don't know about the Chicago

machine. Seven machines is all I sold. These were sold before

my patent was finally disallowed, as far as I know. [266]

Defendant's Exhibit 3 is a picture of the Portland machine,

the one sold to Wheeler who sold it to Hedrick. The washers of

that machine were made of fabric when I sold it. They were

thin ones, and I put several between each blade. They were made

out of a material like cheap suitcases are made out of, about a

thirty-secondth of an inch thick. I would put three or four around

there, between each two discs. The knives on the machine I sold

to Antonsen were beveled.

When a man bought a machine I would allot him a territory

in which he could operate. I did that with all the machines I sold.

Referring to Defendant's Exhibit 6, in that application the

discs were shown to be in facial contact, but the machine was

not. The discs were about a thirty-secondth of an inch apart.

Referring to Defendant's Exhibit 4, the discs are about a

sixteenth of an inch apart, some of them a thirty-secondth.
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Witness points out some that he considers a sixteenth, and

some that he considers a thirty-secondth of an inch apart.

With reference to the distance between the discs, by tightening

up the screw, you can draw the knives back into facial contact,

but that would ruin your machine. By tightening up the spring,

you can make the knives act like a pair of shears in contact.

There is a certain amount of overlap about a fourth of an inch

between the discs on the upper and lower roll. That is the way

I built the machine. They are not beveled on the side that came

in contact, but are beveled on the opposite side. They could over-

lap each other without grinding together.

WILLIAM D. RAINWATER,
called as witness for defendants.

I have been engaged in the novelty business in Seattle since

before 1923. I first started to use paper excelsior about 1923 or

1924. I don't remember from whom I first purchased paper ex-

celsior. I think the man pointed to me as Mr. Rafter is the one

that I bought the excelsior from.

I do not remember in detail the nature of the paper excel-

sior [267] I first used. It has been so long ago I never paid much
attention to it. In fact, I didn't do any of the packing myself

in the early days. I couldn't say whether there is any difference

in the first excelsior I used and the present day excelsior. I have

never noticed any difference in the excelsior.

Cross Examination.

The only thing I have ever noticed about the excelsior was

whether it was new or old paper.
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CHARLES W. PALMER,
j

called as witness for Defendants.

I am an employee of the National Grocery Company of Seattle,

as Superintendent of warehouse, and have been so employed

since 1923. We have used paper excelsior for so many years,

I do not recall the exact date we started. We first purchased

excelsior from Mr. C. C. Rafter. We never used it before buying

from him. We had never seen or heard of such excelsior before.

We were using wood excelsior. I clearly recall the interview with

Rafter. A machine for shredding paper had been invented. We
have used it continuously since. We started somewhere around

1923 or 1924. I remember very distinctly examining the paper.

I never saw it made. It was long strips of newspaper. As near

as I can remember, the strips were shredded and not cut. We
have continuously used it and I have observed it from time to

time to see that it was clean paper and there was no foreign

matter in it. I have not observed any differences in the first

excelsior and that we later received. The first paper excelsior we

got was very much adaptable for packing purposes ; and we have

used it ever since because it was very successful, and much

more satisfactory than wood excelsior.

Cross Examination.

Q. Mr. Palmer, did you not personally do any packing with

this excelsior, did you?

A. Yes, I do.

Q. Wait a moment, In 1923 and 1924?

A. I packed more or less; I don't say [268]

Q. Did you personally do any paper excelsior packing in

1923 and 1924?

A. As far as the date is concerned, I can't just recall ex-

actly the date, but as near as I can recall in my memory it

was around that date.
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Q. That you personally used the stuff to pack?

A. Yes, that I personally used it.

Q. Didn't you make an affidavit in this case?

A. Yes, I did.

When asked about an affidavit which he signed before C. W.
Pierce, Notary Public, dated December 2, 1932, the witness ad-

mitted the affidavit as follows: "To the best of my recollection

during that time as Superintendent I bought some paper from a

man by the name of Rafter. That at the time of purchase I ex-

amined the product to see if it was serviceable for packing,

found that it was. I did not personally do any packing with it,

although the department has used it since then to the present

date. During the period 1924-1925 I did not examine the strips

of excelsior to determine if the edges were straight or jagged,

and I cannot now state whether the same were torn or cut in

the process of manufacture. I do not recall the width of the strips

of the excelsior then, and I cannot state now whether they were

wider or narrower then than now. I never paid any attention to

the physical condition of the strips of excelsior, but considered it

only as a packing material, nor did I ever closely examine the

same. Original affidavit admitted in evidence, Plaintiff's ex-

hibit A.

Redirect Examination.

I did not prepare the statement, Plaintiff's Exhibit 17. Where
the affidavit states "I did not personally do any packing with

it", I meant that I did not personally superintend the packing

department. We have a man that superintends the packing de-

partment. In case of a rush I may go m that department and

help. It is not my position to do any of the physical packing.

I never saw the [269] machine in operation that made excelsior.

As to the intervening years, whether the excelsior was straight-
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edged or jagged. I never examined it close enough that I would

commit myself on that question. I simply saw that it was a

clean product. It made no difference to us whether it was rough

or not.

When the witness was asked to examine the excelsior in

Defendant's Exhibit 2, and state that if that bears the appearance

of the excelsior first used, his answer was " Well, I will tell you,

to me it is paper excelsior." I will have to answer that ques-

tion exactly the same as I did, in an honest way, that as far

as the edges of the paper are concerned, as far as the width

of the strips are concerned, it was all paper excelsior to me.

When I examined it I picked it up in my hand, and looked at

it, sure.

CLAUDE C. RAFTER,

recalled as a witness for Defendants.

Direct Examination continued.

I am 51 years old. I wear glasses to read. I cannot distinguish

objects clearly without any glasses. I went back to look for the

excelsior which I had found in the box. I looked for it thor-

oughly, but I did not find it. I do not know what became of it.

Cross Examination Resumed.

All my standard machines had only one coil spring on the end

of the top shaft opposite to the drive wheel. The spring was to

regulate the knife, keep the knives from going too far over

against the lower roll. The spring had two purposes. Without

it, the top roll would go so far that it just creased the paper,

but by having a tension spring there it could regulate the

thickness of the cut. In other words, the purpose of the spring
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was to provide for a lateral or side movement. The Wheeler

machine had that spring. The coil spring is like the one shown

in my application for patent.

I made an additional search for the excelsior I found in

the box, but I couldn't find it. The excelsior in the box was

all taken out. I don't know who took it. Mr. Hedrick was

with me when [270] I made the search, the Defendant in this

case.

I recall the conversation with Antonsen in 1931, about my
patent application. He did not offer to pay me $50.00 to examine

my patent application. At that time I wanted to sell him my
rights under that patent for $250.00.

Q. Did you ever show him, before, your patent application?

A. No. I would like to add a little more to my answer.

Mr. FENLASON: Go ahead.

Q. Go ahead.

A. Mr. Antonsen asked me to come down to his office, and I

did, and we talked about that I had something in my applica-

tion that he would like to have and, if it was what he wanted,

he would be willing to pay five hundred dollars, and I told him

that I would gamble with him and take two hundred and fifty,

providing he would sign papers protecting Mr. Hedrick 's ma-

chine and the machine in Los Angeles that I had sold.

Q. Did you show him your application at that time ?

A. No, I did not.

Q. Or a copy of it?

A. He tried to see it.

Q. But you did not show it to him?

A. No, I didn't.

Q. And he didn't pay you any fifty dollars?

A. No, he did not. He paid me fifty dollars for coal that

he bought from me. That is why I came down to his office.
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Q. But he did not pay you any fifty dollars for the appli-

cation %

A. He did not.

Defendant's Exhibit 2 is a sample of paper excelsior I am
now manufacturing. I am in that business now. I have been in

that business about thirty days this last time. Certainly I am
taking a great deal of interest in this case. There is a lawsuit

against me for infringement and I am not guilty. [271]

Redirect Examination.

I got in touch with Antonsen in 1931. I was in the fuel business

and he wanted to know why I didn't try to sell him, as he

paid cash. I sold him fuel amounting to about $50.00. He told

me to come down to the office and collect, and the battle started.

He asked what I was doing with my machine and I told him

I wasn't doing anything. He said he thought I had something

that he would like to have, and wanted to know what I would

take for it. I asked what it was worth to him, and said Hedrick

and the Los Angeles machine had to be protected. I had my
attorney draw up such an agreement. Antonsen said it was

too much for him, he didn't want to sign it, but said he might

" wriggle around and find somebody else to buy it indirectly."

I am not guilty of infringement in operating my present ma-

chine. I understand the law is that as soon as my patent was

rejected, it became public property.

Referring to the box of excelsior, Plaintiff's Exhibit B, the

only explanation that I can make is that I got them mixed;

I don't know just how but it was done in some way,—lost track

of the other. This is the box I had some excelsior in to take out

to prospective customers to sell it.

Statement of Counsel: (Mr. Winter) I want to offer in

evidence for the purpose of bearing upon the credibility of the
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witness the excelsior contained in Defendant's Exhibit No. 5

for identification, and particularly the three strips of excelsior,

one of which has the statement on it " Condemnation April 3,

1931", and another of which contains the statement "Dr. L. K.

Roberts, Ventura, California, National Champion of 1929",

and the third of which has the statement on it "Vetoed by

Hoover", and another one which contains the statement m quo-

tations "Buy American" at the foot of a column. This state-

ment is contained twice in this particular strip of paper. These

four strips just referred to I am placing in a separate envelope,

and I will ask the re- [272] porter to mark those as an exhibit

on behalf of the Plaintiff. Thereupon, Defendant's Exhibit 5

for identification was marked Plaintiff's Exhibit B, and the en-

velope containing the four strips of paper hereinabove re-

ferred to were thereupon marked Plaintiff's Exhibit Bl.

E. L. FOSTER,

called as a witness for Defendants.

I have known Antonsen since 1924 or 1925. I buy from the

company he represents, paper and wood cartons. I also sold him

the paper cutting machine I bought from Rafter when I came

back from Boston. I have not talked with Mr. Antonsen on

business. I have talked to Mr. Pierce and Mr. Antonsen about

the matter here involved. I remember signing a statement on

April 13, 1932, which you show me, and it was made before I

talked to them. I first met Rafter around 1924. I was in the box

business. I never saw paper excelsior before I met Mr. Rafter.

I was told about it by a friend of mine. I negotiated to buy a

machine to make excelsior after I had made some investigations.
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Some fellows thought it was a great thing and preferred it to

wood, and others did not seem to feel that way about it. It

looked pretty good to me. I wanted to go back home to Boston

partly due to that, and partly to investigation. I bought a mat-

chine to go to Boston. I left on the 27th of May, 1924, for

Boston. I went to Rafter's place and I observed the excelsior

made by Rafter, I would say it had both a smooth and feather

edge, depending upon the number of thicknesses that were fed

into the machine. Why I say that is because of the construction

of the machine. Yes, I will read over the statement I made. I

took the machine back to Boston and operated it there. It

both cut and tore paper excelsior. It produced smooth edged

and scalloped edged excelsior. It depended on the number of

sheets you ran through. One sheet at a time would have a per-

fectly straight edge. I tried to put through as many sheets in

order to get through as quickly as I could. When you would

put a number of pieces through the spring would give and it

would tear and not cut it straight. If there were five or six [273]

pieces, I would put them through. Five or six pieces would be

torn, I don't think three would. Those I think would be cut,

depending upon the condition of the spring. There was a nut

on the end for adjusting the tensions on the spring. I never

changed the machine at all. I bought my extra newspapers from

the Transcript, a daily paper of Boston. It ran about eight

sheets to a feeding. It is eight years ago, and a man is bound to

forget after eight years. I dropped some money back there and

its not pleasant to think about. Rafter and Mitchell asked me
for that statement, and said "Give us your ideas". I don't know

whether I told them there was a spring or a nut there. I am
trying to be fair and impartial. I didn't see any difference in

the excelsior produced by Mr. Rafter on his machine and the
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excelsior produced by my machine in Boston. I was in Boston

June, July and August. I had the machine set up for about a

month there. Then I came back to Seattle and sold the ma-

chine to Mr. Antonsen.

Cross Examination.

I bought the machine from Mr. Rafter with the exclusive right

to manufacture in Massachusetts, then I paid him $500.00 ad-

ditional for the right to operate in Connecticut. Plaintiff's Ex-

hibit C, copy of the contract between Rafter and Poster for

Boston admitted in evidence.

My paper excelsior venture in Boston was not a commercial

success. I couldn't sell it to the packers back there. I made up

about a ton of sample excelsior and gave bales of it to different

users, the Westinghouse Electric, Chase and Company, and

others, the names of whom I don't remember. No one would buy

it until they had tried it out. In every occasion where I put in a

sample I was not successful in selling. I didn't sell a cent's worth.

I tried to sell excelsior between six weeks and two months. I

devoted my entire time to that business.

When the machine was crowded, it would tear instead of cut.

If six layers of paper were fed through, it would start cutting,

and [274] then the knives would gradually separate and tear.

I didn't have any particular trouble with the machine clogging.

When I bought the machine the discs were sharp, the discs

on the upper and lower roll were touching, held in contact by

a spring. In my opinion, the machine was essentially a cutting

machine.

Redirect Examination.

I did not grease or oil the cutting edges of the discs. I do

not know how fast the discs operated, as to number of revolu-

tions. I never had an opportunity to try the machine to see if
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especially when folded newspapers were run through said

machine.

"In the front, there was a nut on the end of one of the shafts

so that the knives could be spaced in position to tear rather than

cleanly cut the paper.

"I know that in the spring 1924, Mr. Rafter was making the

kind of paper excelsior above mentioned and was selling it for

packing purposes in Seattle, Washington."

"On March 17, 1924 I entered into a contract in writing with

Mr. Rafter to purchase one of said paper excelsior machines for

use in Boston, Massachusetts. I received delivery of said ma-

chine, shipped it to Boston and manufactured excelsior there

in 1924 from newspapers of the same kind that it was then and

is now being made. The excelsior so made by me with said

machine was feather edged, due to the fact my machine tore

rather than cut the newspapers fed into it.

"I returned from Boston to Seattle in 1924 and had my ma-

chine shipped here, and I sold it to Louie P. Antonsen in 1925."

"Signed",—what are your initials?

A. E. L.

Q. Did you make this statement?

Mr. WINTER : Objected to as an attempt to impeach his own

witness, and as improper.

Mr. FENLASON: I think the record shows here that this

man is more friendly to Antonsen than he is to Mr. Rafter, and

it is also offered for that purpose. It is offered for the further

purpose that, in certain respects, his testimony here was in the

nature of a surprise, not having been previously disclosed, con-

trary to [277] statements he had previously made.

Mr. WINTER : Wait just a moment. Let me ask a couple of

questions.
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Q. (Mr. Winter) Didn't you talk to counsel, Mr. Fenlason,

yesterday or the day before, here about this case ?

A. I might have been introduced to him but there was no

lengthy conversation.

Q. Did he ask you at that time whether this man was a cut-

ting machine or a tearing machine and didn't you tell him it

was a cutting machine ?

A. Yes, sir.

Q. What?

A. Yes, sir. Some gentlemen asked me. I think it was Mr.

Fenlason.

Q. Asked you whether it was a cutting or tearing machine

and you told him it was a cutting machine ?

A. Yes.

Mr. WINTER: We stand on our objection.

Q. (Mr. Fenlason) How long did we talk together?

A. Oh, not over a couple of minutes, or a minute, I would

say.

Q. About a minute?

A. Yes, sir.

Q. Didn't I tell you I would get in touch with you later and

call you the following day?

A. You told me, yes, sir, that you would call me later;

whether it was the following day or not

Q. (Mr. Winter) But you did talk long enough so that you

told him that this was a cutting machine and not a tearing ma-

chine, though?

A. Yes, I told him that, Didn't I?

Mr. FENLASON: No. Now, wait a minute.
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Q. (Mr. Fenlason) Did we say anything about "cutting" or

"tearing"?

A. Yes, sir, that question was asked me, whether it was a

tearing or cutting machine. [278]

Q. Let me refresh your recollection. Did I say anything about

tearing or cutting. Didn't I ask you whether or not, according

to your recollection, these knives were in facial contact? Isn't

that what happened?

A. I think you asked me if they were in contact and I told

you that they were.

Q. And that is what you told me, is it ?

A. That they were, on account of the spring on the end hold-

ing them in position.

Q. As a matter of fact, we never discussed anything else but

that.

Mr: WINTER : That is cross-examination.

Mr. FENLASON : All right.

Q. Did we discuss anything else than that? Did wre discuss

anything else other than that ?

Mr. WINTER. I object to that question as being cross-ex-

amination.

A. Didn't you ask me, Mr. Fenlason, if in my opinion, it

was a cutting or a tearing machine ?

Q. If I answered that, I would say No. The only recollec-

tion

A. My recollection that the last question you asked me was

if, in my opinion, it was a cutting or a tearing machine, and I

told you it was a cutting machine, and you said "Why?" and

I said "Because of the spring on the end of the upper roll."
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Q. Do you remember distinctly whether I made inquiry as

to whether these were in facial contact, referring to the discs?

A. I am pretty sure that you did and I think that led up to

the last question.

Q. I got in touch with you this morning, didn't I, over the

telephone ?

A. Was it you that called me up and asked me to be here

at 9:30?

Q. Yes.

A. Yes. I am sure it was you.

Q. Before that, before yesterday had I ever seen you in your

life [279] to your knowledge ?

A. No.

Q. Did you ever talk to me in any manner or way whatso-

ever except the conversation we had at that time?

A. No, sir, not that I know of.

Q. Did I talk to you at all before your coming in here to

this examination this morning?

A. Except that one short interview yesterday morning.

Q. And except over the 'phone?

A. And except over the telephone.

Q. Was there any discussion over the 'phone relative to testi-

mony?

A. Over the 'phone?

Q. Yes.

A. No, sir.

Mr. WINTEE: Let's see that statement, the statement or

alleged statement which the witness made.

Mr. PENLASON : Wait a minute.

Mr. WINTER : The alleged statement that you made, is that

in your handwriting?
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The WITNESS: No, sir.

Mr. WINTER: Go ahead.

Q. The signature appended to it, is that in your handwriting"?

A. Yes, sir.

Q. Did you read it over before you signed it ?

A. I glanced it over, yes, sir.

Q. Was it true when you signed it
1

?

A. I told Mr.

Q. Was it true when you signed it?

A. I told Mr. Mitchell and Mr. Rafter at that time that this

was a long time ago and you can see—There, I was under the

impression I paid a thousand dollars, and he said I paid twelve

hundred.

Q. Did you make this statement ?

A. I told him—I was in a hurry the day they were there and

I gave [280] them answers to the best of my knowledge; the

first time that I had been approached.

Q. Yes.

A. And the first time I had talked about the deal, of course,

since I sold the machine to Antonsen, and then there was nothing

said about cutting or tearing paper.

Q. You say that during the conversation here that nothing

was said to you about cutting or tearing of the paper?

A. Yes, in this one here there was.

Q. You mean when you sold the machine to Antonsen?

A. When I sold the machine to Antonsen there was nothing

said then.

Q. You had never talked to Antonsen about the machine sub-

sequent to the time that you sold him the machine and prior to

the time of this interview that occurred on April 13th?
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A. You mean, between the time I sold the machine and the

time I made that statement ?

Q. Yes.

A. Did I talk to Antonsen regarding the machine 1

? The ma-

chine that I had?

Q. No, regarding the type of excelsior produced by it?

A. No, I do not think so. He had told me that he had im-

proved the machine that Ave had.

Q. Yes.

A. And that it made a better product, in his opinion, but we

did not go into the nature of the machine or how it worked or

anything like that.

Q. You signed this statement, didn't you?

A. Yes, sir, that is my signature.

Q. You read it over before you signed it?

A. I glanced over it. As I told you, I was in a hurry. I told

these fellows then that I did not want to—I wrould not swear

to anything. There was no oath taken and it was not under deal.

Those are my answers to the best of my ability at the time that

I had to [281] give to the fellows.

Mr. FENLASON: I think that is all. Just a minute.

Q. Do you know or did you know who Mr. Mitchell was?

A. I think he is connected with some paper outfit, the Pacific

Paper, or Waste Paper Material or something.

Q. Was he introduced to you as an attorney, or do you recall ?

A. I do not recall. I think he was, though. I think he was the

attorney for some paper company.

Q. Do you know whether he was introduced to you as living

in Portland or Seattle ?
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A. No, I do not. I would say, Longview, because I have the

impression that the paper outfit was at Longview.

Mr. FENLASON: That is correct. He is the attorney for

that paper concern down there. That is all.

Q. (Mr. Winter) Who introduced him?

A. Mr. Eafter.

Q. He brought him down there ?

A. Yes, sir.

MRS. E. G. WEIGHT,

called as witness on behalf of Plaintiff.

I am acquainted with Mr. Antonsen, the Plaintiff. I have

known Mr. Rafter fifteen years. I worked in his factory for him

in 1923 and 1924, more as a pastime than anything else, and

I knew his wife, and was on friendly terms with her before that.

My work in the factory was cutting paper excelsior. I worked

in the afternoons over a period of three to five months. There

were wheels going around. We kind of unfolded the papers and

laid them here ; sat here and fed them. I think we fed them on

a canvas. I wouldn't like to be positive, but there was something

that carried the paper into the machine. I fed the paper to the

machine. I had trouble operating the machine when I fed the

paper too thick. The machine would clog, stop running entirely.

That happened as often as I fed too much paper. I opened up

the sheets of paper flat. This [282] was newspaper, the full

double page. I can't be positive as to the number of sheets that

went through at one time, I paid so little attention to it. The

excelsior was cut in straight strips. I don't know any other way

that it would be cut other than just straight. Put it in straight
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and it cut straight. When too much paper was fed to the ma-

chine, it stopped and chewed up the paper. We had to take a

wire brush and clean it out, then the edges of the paper were not

straight. We used only newspapers for the excelsior, except one

time Mr. Rafter brought some embossed paper from candy boxes.

The machine wouldn't cut that. That stuck. No one else cut that

paper that I know of. Maybe it was too thick or something. I

don't know what done it. The mechanical part of it, I don't know.

If paper were torn, the edges would be irregular and uneven. If

cut, the edges would be straight. The excelsior produced on Mr.

Rafter's machine by me had perfectly straight smooth edges

"cut just the same as with scissors."

Cross Examination.

I have not seen Mr. Rafter's present machine, nor the excel-

sior he is now making. Two pieces of excelsior were taken from

Defendant's Exhibit No. 2, and exhibited to the witness, who

testified as follows : That is not the same as the excelsior cut by

Mr. Rafter's machine. Mr. Rafter's excelsior was "straight and

wider." It was not twice as wide, but wider. As I remember,

Rafter's excelsior had an absolute straight edge. Well, I didn't

examine it. I looked at it for so long a time. It piled up in front

of the machine, and we would take a pitch fork and throw it

back. It piled up in a sort of a haphazard pile on the floor. As
it fell dowtri from the machine it just piled down there as it

rolled out of the machine, not all straight in a neat little pile.

When you are pitching hay on a pile you won't pitch right on

top of another. This is just the way it looked as it fell out of

the machine, just the way it fell out of the machine. It wTas

pretty well mixed up when you took a pitch fork and mixed it

up. The two strips of paper excelsior [283] exhibited to the
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witness from Defendant's Exhibit 2 were placed in an envelope

marked Defendant's Exhibit 2A. Defendant's Exhibit 7 shown

to the witness. The excelsior had straight edges like that, just

like it was cut with scissors. I have four boys. At various times

they have all worked for Mr. Antonsen in his delivery business

and two are now working for him. I have never talked to Mr.

Antonsen about this case before this suit, but I talked to Mr.

Pierce, Antonsen 's attorney, in Pierce's office. That was two or

three months ago. I never gave any thought or attention to the

appearance of the edge of this paper excelsior until I talked to

Mr. Pierce. My testimony here is from my present recollection.

Antonsen was down to the Rafter plant while I was working

there making excelsior. I do not know whether the cutting

knives were in contact. I never saw any sparks. They never

set any paper afire. I absolutely never oiled the blades. Eafter

and his wife operated the machine some. His sons operated the

baler. When asked if the conveyor belt feeding paper to the

machine was about three or four feet long, the witness said "I

wouldn't get on the stand and testify to that." I never did any

packing with excelsior. All I did was feed the machine, take a

pitchfork and throw it away from in front of the machine. There

was no particular occasion to notice the excelsior. Mr. Antonsen

came down to the plant sometime in the afternoon to see me. I

can't fix the date of the first time he came. I don't think it was

in 1923. He came down to find out something about the papers

my boys were delivering. He went to my house and then to the

plant where I was working. He wanted to buy the machine

from Mr. Rafter to get into the paper excelsior business. Mr.

Antonsen told me if I would get the sale of the business to him,

he would pay me $50.00. I discussed with Mr. Rafter about sell-

ing to Antonsen. Mr. Antonsen first approached me on the pur-

chase of the business, said he would pay me to switch the sale

of the business from another person to him, he would pay me
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$50.00. I told Mr. Rafter about what I was to get and it was
agreeable with him. [284]

I ran two or three sheets through and more though not very
many. I have no idea how many more. It was a very disagree-

able thing when it got stuck. The embroidered paper that comes
around candy boxes was the kind of paper that would not cut on
the machine. It was heavier than newspaper. If there were too

many pieces of paper, it wouldn't run through. I don't know
what the trouble was or the horsepower of the motor. It had
the same kind of edge if it did run through, regardless of the

number of sheets that were fed to the machine. The machine I
operated was the one that was sold to Antonsen. I would cut

quite a pile if everything went all right. Rafter was able to

dispose of all he made.

I know Mr. Henderson. He ran a shoemaking shop across the

street. He was quite uneasy about the place. I never saw him
examine any of the excelsior. He was quite nosey. If he didn't,

I don't see why he didn't. I know Mr. Ryan. I don't ever

remember seeing him much around. I did not tell Mr. Antonsen
about sales of any other machines being made, but I suppose
he knew.

That white paper from wider boxes would not go through the

machine. The knives revolved once, and that was the end of it

;

it would not cut. I could cut it with shears. The power to the

machine would have to be shut down. I do not know anything

about the little spring on the machine. In talking to Mr.
Antonsen I don't think I mentioned the business or how it was
doing. I never saw paper excelsior before that time. Have not

examined any excelsior lately. Defendant's Exhibit No. 7

admitted. I never knew Mr. Hedrick in Portland.

Filed May 9, 1936.

G. H. MARSH, Clerk. [285]
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AND AFTERWARDS, to wit, on Saturday, the 9th day of

May, 1936, the same being the 56th JUDICIAL day of the

Regular March, 1936, TERM of said Court; present the HONOR-
ABLE JAMES ALGER FEE, United States District Judge,

presiding, the following proceedings were had in said cause,

to wit: [286]

[Title of Court and Cause.]

ORDER.

The plaintiff in the above entitled cause having submitted to

the court a statement of the evidence in accordance with the

rules prescribed by the Supreme Court of the United States,

IT IS ORDERED that the said plaintiff be permitted to set

out portions of the evidence in the form of questions and answers

and that the portion of the said statement of the evidence in

the form of questions and answers be and the same is hereby

approved.

Dated, May 9, 1936.

JAMES ALGER FEE,
District Judge.

[Endorsed] : Filed May 9, 1936. [287]
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AND AFTERWARDS, to wit, on Saturday, the 9th day of

May, 1936, the same being the 56th JUDICIAL day of the

Regular March, 1936, TERM of said Court; present the HONOR-
ABLE JAMES ALGER PEE, United States District Judge,

presiding, the following proceedings were had in said cause, to

wit: [288]

[Title of Court and Cause.]

ORDER.

Now at this day IT IS ORDERED that the opinion rendered

by the court upon the conclusion of the trial of this cause be

filed in this cause, and that the same be now filed nunc pro tunc

as of and for April 29, 1935.

Dated, May 9, 1936.

JAMES ALGER FEE,
District Judge.

[Endorsed] : Filed May 9, 1936.

AND AFTERWARDS, to wit, on the 9th day of May, 1936,

there was duly filed in said Court, a Stipulation to Send Original

Exhibits to Court of Appeals, in words and figures as follows,

to wit : [290]

[Title of Court and Cause.]

\
STIPULATION.

It is hereby stipulated and agreed between the parties to the

above cause, through their respective attorneys of record that

Plaintiff's original exhibits 1, 2, 3, 4, 6, 7, 8, 9, 10, 11, 12, 13,

14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 27, 28, 29, and Plain-

tiff's Exhibits from the record on deposition A, Affidavit of

C. W. Palmer; B, Box of paper excelsior, previously marked
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Defendants' Exhibit No. 5 for identification; B-l, 4 strips of

paper excelsior contained in Exhibit B; C, Foster Agreement,

and Defendants' original Exhibits A, B, C, D, E, F, G, H, I,

J, K, L, M, N, O, P, Q, R, S, T, U, V, W, X, Y, Z, CO, DD,
EE, FF, GG, HH, II, and Defendants' Exhibits from the record

on deposition 1, 2, 3, 4, 5, For Identification, 6, 7, 2-A, may be

transmitted as a part of the record for filing in the Circuit

Court of Appeals, in lieu of copies thereof, and it is necessary and

proper that said exhibits be inspected by the Circuit Court of

Appeals on Appeal.

It is further stipulated and agreed that the papers, instru-

ments and exhibits, and the statements of the witnesses and

Court proceedings as enumerated in the Praecipe for Transcript

of Record on file herein constitute all the papers, pleadings,

exhibits, documents and statements of evidence and court pro-

ceedings that [291] are essential to the decision of the questions

presented by this appeal, and that the statement of the evidence

is true, complete and properly prepared.

CLARENCE W. PIERCE,
j

Attorney for Plaintiff.

C. O. FENLASON,
j

Attorney for Defendant.

[Endorsed] : Filed May 9, 1936. [292]

AND AFTERWARDS, to wit, on Saturday, the 9th day of

May, 1936, the same being the 56th JUDICIAL day of the

Regular March, 1936, TERM of said Court
;
present the HONOR-

ABLE JAMES ALGER FEE, United States District Judge,

presiding, the following proceedings were had in said cause, to

wit: [293]
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[Title of Court and Cause.]

ORDER DIRECTING TRANSMITTAL OF
ORIGINAL EXHIBITS.

It appearing necessary and proper in the opinion of this Court,

IT IS HEREBY ORDERED That original exhibits of the

Plaintiff numbered Plaintiff's Exhibits 1, 2, 3, 4, 6, 7, 8, 9, 10,

11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 27, 28, 29,

and Plaintiff's Exhibits from the record on deposition A, Affidavit

of C. W. Palmer; B, Box of paper excelsior, previously marked

Defendants' Exhibit No. 5 for identification; B-l, 4 strips of

paper excelsior contained in Exhibit B ; C, Foster Agreement,

And original exhibits of the Defendant numbered Defendant's

Exhibits A, B, C, D, E, F, G, H, I, J, K, L, M, N, O, P, Q,

R, S, T, U, V, W, X, Y, Z, CC, DD, EE, FF, GG, HH, II, and

Defendant's Exhibits from the record on deposition 1, 2, 3, 4, 5

For Identification, 6, 7, 2-A,

In the above entitled cause shall be transmitted as a part of

the record to the Circuit Court of Appeals for the 9th Circuit

for the inspection of that Court, and the Clerk of the above

entitled Court is hereby directed to transmit to the Circuit [294]

Court of Appeals for the 9th Circuit the exhibits above enumer-

ated, all as a part of the record of this appeal.

Dated this 9th day of May, 1936.

JAMES ALGER FEE,
Judge.

Presented by CLARENCE W. PIERCE.

Approved

:

CLARENCE W. PIERCE,
Attorney for Plaintiff.

C. O. FENLASON,
Attorney for Defendant.

[Endorsed] : Filed May 9, 1936. [295]
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United States of America,

District of Oregon.—ss.

I, G. H. Marsh, Clerk of the District Court of the United

States for the District of Oregon, do hereby certify that the fore-

going pages, numbered from 2 to 295 inclusive, constitute the

transcript of record upon the appeal from the judgment of said

Court in a cause then pending therein numbered E-9311 in which

Louie J. Antonsen is plaintiff and appellant, and C. C. Hedrick,

individually and doing business under the assumed name and

style of Paper Excelsior & Pad Co., is defendant and appellee;

that the said transcript has been prepared by me in accordance

with the praecipe for transcript filed by said appellant, has been

by me compared with the original thereof, and is a full, true

and complete transcript of the record and proceedings had in

said court in said cause, in accordance with the said praecipe,

as the same appear of record and on file at my office and in my
custody.

I further certify that the cost of the foregoing transcript is

$45.95 and that the same has been paid by the said appellant.

IN TESTIMONY WHEREOF I have hereunto set my hand

and affixed the seal of said court, at Portland, in said District,

this 4th day of June, 1936.

[Seal] G. H. MARSH,
Clerk. [296]
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[Endorsed]: No. 8235. United States Circuit Court of Ap-

peals for the Ninth Circuit. Louie J. Antonsen, Appellant, vs.

C. C. Hedrick, Individually, and doing business under the

assumed name and style of Paper Excelsior & Pad Co., Appellee.

Transcript of Record. Upon Appeal from the District Court of

the United States for the District of Oregon.

Filed June 13, 1936.

PAUL B. O'BRIEN
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.
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IN THE

UNITED STATES
CIRCUIT COURT OF APPEALS

FOR THE NINTH CIRCUIT

Louie J. Antonsen,
Plaintiff-Appellant,

vs.

C. C. Hedrick, individually, and doing) No. o&oD

business under the assumed name and
style of PAPER EXCELSIOR & PAD 1

COMPANY,
Defendant-Appellee.

Upon Appear From the District Court of the

United States for the District of Oregon

BRIEF FOR PLAINTIFF-APPELLANT

STATEMENT OF THE CASE
This is a patent infringement suit brought by L. J. An-

tonsen, against C. C. Hedrick, individually, and doing

business under the assumed name and style of Paper Ex-

celsior & Pad Company, in the United States District

Court for the District of Oregon.

The suit alleged infringements of Claims 1 and 2, be-

ing machine or apparatus claims, and Claim 7, being a

method or process claim of United States Letters Patent

No. 1,731,967, dated October 15, 1929, and issued on an

application filed August 30, 1926, for "paper excelsior
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machines." Title to the patent in suit is in the Plaintiff,

the inventor. The suit was tried in Open Court before

His Honor Judge James Alger Fee. The testimony in

the case was taken by deposition in Seattle on April 6,

and 7, 1933, and in Open Court in Portland, April 26, 27,

28, May 1, 2 and 3, 1933. This suit comes to this Court

on the appeal taken by the Plaintiff from the final decree

of December 13, 1935.

CLAIMS 1, 2 AND 7.

The three claims alleged to be infringed are as follows

:

1. In a paper shredding machine, the combination

of a pair of parallel and oppositely rotated

spindles, each mounting a plurality of inter-metsh-

ing, bevel-edged discs, and means for bodily shift-

ing the discs of either group in the axial direc-

tion of their spindles for the purpose of adjusting

their spaced relation with the discs of the other

group.

2. In a paper excelsior machine, the combination of

a pair of oppositely rotated parallel spindles, each

having a plurality of bevel-edged discs fixedly

mounted thereon, the discs of said spindles inter-

meshing with their edge sides adjacent but not

touching, and means synchronized with the

spindles for conveying and feeding the stock be-

tween said intermeshing discs.

7. The method of manufacturing paper excelsior

and the like which consists of tearing sheets of

paper stock into narrow strips and separating said

strips and piling them in haphazard fashion.

Infringement
The Defendant has admitted infringement by the an-



swer filed in Opon Court. Paragraph VI of Defendant's

answer (R. 10) is as follows:

"Defendant admits that he has, now is, and ex-

pects to continue to use in certain portions of the Dis-

trict of Oregon a paper excelsior machine for the

purpose of manufacturing paper excelsior, which

machine manufacturers the same by severing or tear-

ing sheets of paper into relatively narrow strips, and

separating them in a haphazard fashion, admits that

he has, does and will continue to operate said excel-

sior machine without license or permission of Plain-

tiff herein.

"

This express admission by Defendant makes unneces-

sary any reference here to evidence of infringement. The

decision of the trial court as explained later in this brief,

also clearly establishes infringement of the machine, and

method claims. Mr. McDougairs uncontradicted testi-

mony (R. 153 to 158), together with Plaintiff's Exhibits

7 and 8, also establish infringement. (R. 148)

Assignment of Errors
The assignment of errors (R. 56) is in the usual form.

I.

The Court erred in dismissing Plaintiff's Bill of Com-

plaint.

II.

The Court erred in holding that the Plaintiff, Louie J.

Antonsen, was not the original and first inventor or dis-

coverer of any material or substantial part of the thing

patented by Letters Patent No. 1,731,967.

III.

That the Court erred in holding that Claude C. Rafter
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was the original and first inventor of any material and

substantial part of the machine disclosed and its operation

and process as taught by said Patent No. 1,731,967.

IV.

That the Court erred in holding that the Rafter ma-

chines one of which is owned and operated by the Defend-

ant herein, from the inception of power use thereon con-

tinuously down to the date hereof produced torn feather

edged excelsior by passing multiple layers of newspaper

or other suitable paper stock through a pair of parallel

and oppositely roatated spindles, each mounting a plural-

ity of intermeshing beveled edge discs, and that when fed

four sheets or upwards of paper stock, there was a shift-

ing of the upper spindle of discs so as to take them out of

facial contact with the lower discs, and thereby producing

torn paper excelsior.

V.

The Court erred in holding that a nut placed on the end

of the upper spindle when turned adjusted the space re-

lationship between the sets of intermeshing discs.

VI.

The Court erred in holding that the said Rafter ma-

chine, as early as August or September, 1923, manufac-

tured paper excelsior by tearing sheets of paper stock in

to narrow strips, and discharging them from the machine,

and piling them in haphazard fashion.

VII.

The Court erred in holding that there is no difference

between the paper excelsior first manufactured by said

Rafter and that produced by, Plaintiff Antonsen upon his

invented machine.
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VIII.

The Court erred in holding that the intermeshing discs

of said Rafter's machines were so adjusted as to be not

touching or in facial contact, but to have a one-thirty-sec-

ondth of an inch separation.

IX.

The Court erred in holding that said Rafter invented a

machine upon which U. S. Letters Patent could have been

secured.

X.

The Court erred in holding that said Rafter, through

his own, or his attorney's oversight or inadvertence, failed

to claim in his patent application what he was entitled to,

and what was disclosed and visible in the actual machines

constructed by said Rafter.

XL
The Court erred in holding that the said Rafter ma-

chines manufactured paper excelsior of a kind and in the

manner described in said U. S. Patent No. 1,731,967.

XII.

The Court erred in holding that the prints published in

The Times newspaper on March 29, 1925, show the said

Rafter machine manufactured paper excelsior by tearing

and severing sheets of paper stock into narrow strips,

separating said strips and piling them in haphazard fash-

ion, and further in holding that said prints show the paper

excelsior therein photographed as piled in a haphazard

manner, and that the individual strips reveal rough feath-

er edges.

XIII.

The Court erred in holding that the other machines con-

temporaneously manufactured by the said Rafter pro-
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duced torn paper excelsior feather edged, and separated

one from the other and piled in haphazard fashion, and

in further holding that the excelsior discharged from said

machines, as an inherent and characteristic attribute of

said machines, was separated and piled in a haphazard

fashion.

XIV.

The Court erred in holding that said Rafter machines

were not operated with the contiguous intermeshing discs

in facial contact, and in further holding that the said ma-

chines were not adjusted to so operate, and in further

holding that in fact and in practice the said Rafter ma-

chines were adjusted to have a clearance or separation

between the surface sides of the contiguous discs, and

that such separation was intentionally made by the parties

who understood the means and manner of making the

same and appreciated said adjustment.

XV.

The Court erred in holding that it was a small and

simple matter to adjust said Rafter machines so as to ob-

tain the amount of desired separation between the surface

edges of contiguous intermeshing discs, and a simple mat-

ter for an ordinary mechanic to make the upper spindle

of said machines fixedly mounted instead of yieldably so.

XVI.

The Court erred in holding that Louie J. Antonsen,

Plaintiff herein, purposely instituted suits in other juris-

dictions geographically removed from the above entitled

Court to avoid the defenses raised in the above entitled

suit.

XVII.

The Court erred in holding that the evidence of the De-
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fendant on the facts found by the Court is clear, unequivo-

cal and convincing, and establishes defenses alleged in

said Defendant's answer, and has sustained every burden

of proof placed on said Defendant by clear, unequivocal

and convincing evidence.

XVIII.

The Court erred in holding that Louie J. Antonsen,

Plaintiff herein, invented nothing.

XIX.

The Court erred in holding that U. S. Letters Patent

No. 1, 731, 967, issued to the Plaintiff herein, are void

and of no force or virtue.

XX.

The Court erred in not rendering a decree in accord-

ance with the physical exhibits admitted in evidence.

XXL
The Court erred in not rendering a decision in accord-

ance with the prayer of Plaintiff's Bill of Complaint.

XXII.

The Court erred in not holding that the machine and

process taught by Plaintiff's patent in Claims 1, 2 and 7

of said patent in suit were infringed.

XXIII.

The Court erred in overruling Plaintiff's exceptions to

Defendant's proposed Findings of Fact, Conclusions of

Law and Decree.

Argument
PART I.

THE ANTONSEN TEARING MACHINE AND METHOD
IN SUIT.

The evidence shows (R. 66) that the Plaintiff for sev-

eral years before his invention was an employee of a daily
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newspaper in Seattle, Washington. He was given all

over-issue papers as a part of his compensation. He dis-

posed of these as wrapping paper for fish markets; and

even exported some to China- About 1920, he began to

work on a paper excelsior machine to convert the waste

paper into a commercial excelsior. In experimenting he

made several such machines, all employing the old cutting-

method. While experimenting one day in 1924, his ma-

chine broke. In fixing it, and putting it back together,

he left off the nut on one end of the spindle, and when
paper was fed to the machine he noticed it went through

faster, and he was able to feed more. Instead of the ma-

chine cutting six sheets, as before, it would tear forty

sheets (R. 77). When the excelsior was ejected from

the machine, it scattered all over, it curled and flew in dif-

ferent directions, instead of being straight and falling

down in front of the machine as before.

He knew then the machine could produce more excel-

sior, and also a new kind. The edges of the excelsior, in-

stead of being smooth and clean cut, as before, were now
rough and ragged. Instead of being flat the excelsior was

twisted and curled. In due time he discovered the cause

of this phenomena. The intermeshing shredding discs (R.

76) instead of being in facial contact, and in a cutting re-

lation as before, were now separated about one- thirty-

secondth of an inch, and paper put through the machine

was torn instead of cut.

Plaintiff then went to Robert L. Rockwell, Patent At-

torney and Engineer (R. 77), and explained the invention

he had conceived, and told Rockwell what had happened.

He made a full disclosure to him on February 4, 1925.

(R. 128-130) Additional experiments were conducted, and
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in August, 1926, Plaintiff filed his patent application. The

patent in suit was granted him on October 15, 1929.

Antonsen understood and appreciated his invention, and

in his patent application set forth the following: (R. 71)

"My invention relates to improvements in shred-

ding machines of the particular type adapted to man-

ufacture paper excelsior from waste paper.

It has been customary heretofore to cut the paper

into narrow strips or shreds by means of a machine

consisting essentially of a pair of oppositely rotating,

parallel shafts on which are mounted cutting disks

intermeshed and in facial contact. The narrow pa-

per strips cut by such machines have straight, sharp

edges as the result of the true shearing action of the

rotating cutter. In handling excelsior made of these

strips, the sharp edges often cut the hands of the

packer. Furthermore, the strips are so uniform and

straight that such excelsior is found to "pack" and

is less resilient than the wood excelsior.

Machines of the type mentioned have a compara-

tively small production capacity because of the in-

herent limitations in the cutting process, and in the

method used to feed the material to the cutters.

The object of my invention is to provide improved

means for the shredding of paper whereby the same

is torn, instead of cut, into narrow strips or shreds,

producing thereby irregular feathery edges.

A further object is to provide means for the separa-

tion of the shreds cut from multiple layers of paper

and to prevent the same from winding about the disk

spindles of the machine.

A final object is to provide an improved method
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of manufacturing paper excelsior, whereby the pro-

duction capacity of the shredding machine is greatly

increased over previous methods."

Antonsen, Plaintiff's witnesses McDougall and Rock-

well, engineers of great repute, in their testimony, ex-

plained the patent and great utility derived from said in-

vention. The art of shredding multiple sheets of paper

to make excelsior is old, dating back as far as 1885, but

the testimony shows that paper excelsior was not recog-

nized as a commercial product, and achieved no import-

ance in the packing material field until Plaintiff Anton-

sen's product came on the market. (R. 79) So far as

prior art is concerned, it had been confined to the cutting

method. The improvement contained in the patent in suit

consisted of tearing paper excelsior. Tearing paper in-

stead of cutting it has two advantages, one of which (R.

78) is that the edges of the paper strips are rough, tend

to interlock, and for that reason make a better and more

resilient excelsior, and the same does not pack down ; the

other of which is, that tearing also puts fiber stress in

the strip of paper, giving the strip a tendency to curl.

(R. 77).

Antonsen further testified that the tearing process em-

ployed by his patented machine effects a corrugation of

the paper fed to the machine, and that because of such

corrugation the multiple sheets are torn one at a time,

requiring less power than with the cutting method of

forcing discs through multiple layers of soldid stock. (R.

84) One of Plaintiff's experts, Mr- Rockwell, testified (R.

100-101) that the paper in passing through the intermesh-

ing discs of Antonsen's machine was bent and corrugated

before it is torn. That such bending and corrugating
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greatly reduces the amount of force required to separate

the fibers of the individual sheets of stock as they pass

through the production head, whereas in the cutting pro-

cess of the prior art, it had been necessary to sever the

fibers by sheering or cutting them.

Antonsen testified that by the tearing method of his

invention, paper excelsior is manufactured with one-half

the labor, and at $2.00 a ton less cost. (R. 77) Produc-

tion is speeded up because of the increased capacity of

the machines using the tearing method.

Torn excelsior was then introduced (R. 78) on the

market in Seattle. Then it was shipped to San Francisco

and Los Angeles in ton lots. Machines were placed in

Cleveland and eastern cities. In 1930 a license was is-

sued to the American! Excelsior Corporation of Chicago

for all the country except the three coast states (R. 79).

A new industry was created.

The success of torn paper excelsior naturally caused in-

ventors and others to give the matter serious thought,

with a view to sharing in the reward Antonsen was legal-

ly entitled to. Cutting machines were eyed with a view

to altering and changing them into tearing machines. Af-

ter all, the process was relatively simple. The adjustment

required by a cutting machine, to change it into a tearing

machine, (R. 152) was to so space one spindle of the in-

termeshing cutting discs so that the disc edged sides no

longer engaged or touched the edged sides of the opposite

spindle of discs. This change altered the sheering, cut-

ting relation of the discs, and changed it into a tearing one.

Imitations of Plaintiff's patent appeared through the

country, making infringement suits necessary. The Plain-

tiff, at the time of trial, had spent approximately $40,-
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00000 in protecting and promoting his patent.

The patent in suit was litigated in a case entitled "An-
tonsen vs. Joseph Schermer", in the United States Dis-
trict Court for the Northern District of California, South-
ern Division, and was held valid and infringed. In the
case of Antonsen vs. Winter Paper Stock Company, an
Ohio corporation, in the United States District Court for
the Northern District of Ohio, Eastern Division, the pat-
ent was likewise held valid and infringed. In another
case, entitled "Antonsen vs. R. H. Rasmussen, individu-
ally and doing business under the name and style of Spo-
kane Waste Paper Company," United States District
Court, for the Eastern District of Washington, Northern
Division, the patent was held valid and infringed. Claims
1, 2 and 7 were the prevailing claims.

The Trial Court, in view of the forgoing evidence of
remarkable growth of a new industry following the in-
troduction of the Antonsen machine, and the tearing
methed, properly found that there had been an invention,
and a new industry developed. (R. 35)

But by some unaccountable means the trial court ar-
rived at the conclusion that the Plaintiff was not the in-

ventor, but that he had stolen the idea for his invention
from one Claude C. Rafter.

This may be explained in part by the fact that the case
was tried in April, 1933, but the decision not entered there-
in until December 13, 1935, a lapse of over two and one-
half years.

PART II.

ANALYSIS OP EVIDENCE OF PRIOR USE.

In view of the Court's holding of prior use, we desire



13

to analyze Defendant's evidence upon which the Court

based its finding.

Defense witness Claude C. Rafter testified that in 1923

he invented a machine and method to manufacture paper

excelsior.

Mr. Rafter attempted to obtain a patent on his claimed

invention, and filed application therefor on January 24,

1924, through a Mr. Bowen, Patent Attorney. R. 239)

This application was prosecuted for nearly five years,

from January 24, 1924, to October 5, 1928, all without

success. Exhibit 28 is Rafter's file wrapper. It speaks

volumes. It establishes clearly, satisfactorily and beyond

a reasonable doubt that Rafter invented nothing. It clear-

ly establishes that Rafter, along with a score of other in-

fringers, after observing the simplicity of Plaintiff's in-

vention, now seeks to obtain the benefit thereof.

Rafter's file wrapper, Exhibit 28, is one of those ex-

hibits which cannot be tortured or fabricated. It is a cold,

merciless witness that is neither influenced by passion or

prejudice, desire or friendship. Its accuracy does not de-

pend upon a failing or faulty memory. Its mute testi-

mony is not colored.

In his application, Mr. Rafter said in part,

"And a further object of the invention is to pro-

vide a machine for cutting paper into shreds in which

an upper set of knives is resiliently held against a

lower set."

In his specifications, Mr. Rafter describes his machine in

part as follows

:

"These knives are mounted on spindles, and ar-

ranged so that the flat surfaces at the tips of their

cutting edges of one set will engage the similar flat
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surfaces of another set.

In the twelve claims of his application, Mr. Rafter des-

ignates the machine for cutting paper, and the knives

mounted on two spindles with the knives engaging the

opposite knives, and being in facial contact and sheering

relation.

All of the claims were rejected by the Patent Office,

and in response, Mr. Rafter filed an amended claim.

Again the machine is therein designated as a paper cutting

machine, having discs with cutting edges, and being so

constructed that the edges of the knives in one group en-

gage the straight edges of the knives in the other group.

Mr- Rafter's Attorney, in response to the patent office

action, said:

"It will be observed that the essential feature of

this invention is in the fact that the cutting edges

of the two groups of knives are resiliently held to-

gether, and the knives are made independent, so that

each may be of exactly the same thickness, so that

it will be possible to secure a positive bearing surface

against every knife/'

This amendment was rejected by the Patent Office on

May 7, 1925. Thereupon, through his attorney, Mr. Raf-

ter filed a new amendment. Again the claim describes

the Rafter machine as a paper cutting machine, with the

discs or knives in contact. This claim was rejected by

the Examiner on April 19, 1926.

Mr. Rafter filed a further amendment on September

23, 1926, consisting of fiYt different claims, each of which

describe the machine as a paper cutting device, with two

spindles on which are mounted multiple discs with cutting

edges or knives, and being so mounted that the straight
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edges of the knives in one group engage the straight edges

of the knives in the other group. All of these claims were

rejected on January 22, 1927, by the Patent Office.

In response to this official action, Mr. Rafter's attorney

wrote the Commissioner of Patents in part as follows:

"It is not contended that just to position one set

of rotary cutters above another amounts to invention,

but to provide a plurality of rotary discs having bev-

eled edges forming knives arranged in abutting re-

lation with one set above the other is a new and novel

arrangement, and does provide utility and advantage

as compared with the prior patents."

In response to an action of the Patent Office citing the

patent of Berchtold & Burchardt as references anticipat-

ing Rafter's invention, Rafter's patent attorney said:

"The patents of both Berchtold & Burchardt mere-

ly disclose two groups of rotating knives, but as the

edges do not engage or are resiliently held against

each other they can hardly be considered as conflict-

ing."

On October 5, 1928, a final attempt was made by Mr.

Rafter to secure a patent, and a new claim was filed desig-

nating his device as a cutting machine, and the operation

is described as

"The discs on each shaft being rigidly mounted to

form a unit with each disc removable, and the cut-

ting edges of the discs opposite to, engaging and over-

lapping the cutting edges of the discs in the other

group on the other shaft.'

Mr. Rafter testified that his patent application draw-

ing was prepared by Mr. Bowen, his Patent Attorney;

that Mr. Rafter (R. 282) sat down with Mr. Bowen, ex-
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amined samples of excelsior, and figured it all out after

the machine and its operation had been fully explained

by Rafter to Bowen ; what it did and how it produced pa-

per excelsior, and the kind that it made. Mr. Rafter said

his patent attorney understood. (R. 282) Mr. Rafter

testified that he could read shop drawings, and blue prints

(R. 287). That after the patent drawing was prepared

he examined it, that he then read over the patent applica-

tion, signed it, and swore to it.

Mr. Rafter further testified during the five years his

application was prosecuted, he employed additional at-

torneys in Detroit, Michigan, to look into the matter. They

examined the machine and the product in 1927. There-

after, the application was pressed further, but the Patent

Office finally rejected it, October 1928, as lacking inven-

tion.

It is difficult to comprehend how the trial court in the

instant case could reach the conclusion that Claude C.

Rafter was the inventor of the machine and the process

described in Plaintiff's Patent Claims 1, 2 and 7, when

the unimpeachable physical evidence of Rafter's patent

application so clearly established Rafter's machine as cut-

ting devices.

Mr. Rafter testified that on every machine built by him

he placed a coil spring on the top shaft at the end of the

roll. Even at the time of trial in 1933 he testified (R.

284) that the mechanical function of this spring was

"to keep the upper roll against the lower roll in con-

tact so that it would draw the paper in."

Another item of physical evidence was (Exhibit H) a

newspaper article which appeared in the Seattle Times on

March 29, 1925. The article was the result of an inter-
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view by a Times reporter with Claude E. Rafter, son of

Claude C. Rafter. This article describes the machine as

consisting of two rollers holding disc shaped knives with

the two rollers set in the machine so that the knives, which

are revolving with their cylinders, cut in a similar fashion

as the blades of sheers. At least five times in the article,

the word "cutting" is used to describe the operation of the

machine and its product. Nowhere is anything said about

tearing paper. Photographs of excelsior also appear in

the article, and enlarged photographs of this excelsior

are in evidence. Exhibits 16, 18, 19 and 21. This excel-

sior is clearly cut and not torn. This is a demonstrated

fact, and no amount of oral testimony can change it. A
machine manufacturing paper excelsior by the cutting

method may produce here and there a strip of ragged

edged excelsior. But a tearing machine could not under

any circumstances, produce a single strip of straight

edged excelsior. To cut excelsior the blades must be in

facial contact. These photographs conclusively corrobo-

rate the statements of cutting excelsior contained in the

Times article. They clearly brand the Rafter machine

as a cutting machine.

It must be borne in mind that the testimony of Rafter

was that he had sold the machine pictured in the Times

newspaper article to Antonsen, and that it was the same

as his standard machine, and embodied the principles of

his invention. (R. 287) Rafter's patent application corro-

borates the Times newspaper article, and the Times news-

paper article corroborates Rafter's patent application, al-

though dated fourteen months apart. These physical ex-

hibits, although dated January, 1924, and March, 1925,

by their mute testimony, establish Rafter's machines and
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alleged invention as cutting devices, and not tearing ma-

chines. .

In view of this physical evidence, what justification is

there of the trial court's finding that Rafter was misun-

derstood by his patent attorney?—That his patent appli-

cation was wrong and did not reflect Rafter's true inven-

tion?

PART III.

RAFTER'S ATTEMPT TO ESTABLISH PRIOR USE.

When Mr. Rafter's deposition was taken in Seattle

prior to the trial, he produced a box of excelsior (Defend-

ant's Exhibit 5 for identification) which he swore was

manufactured by his machine in the first months of 1924.

(R. 289) When strips of excelsior (R. 321) were picked

out of the exhibit, -{R. 290, 292) which clearly had the

year date 1931, printed thereon, and other items historical-

ly later than 1924, the witness attempted to explain this

glaring discrepancy by stating that his offered exhibit 5

contained excelsior manufactured by him within the last

few months before his testimony on deposition. (R. 295)

Later, at the trial he produced excelsior, Exhibit EE, and

testified (R. 226) that it was the old excelsior which he

had manufactured in 1924, which he confused with ex-

celsior contained in Defendant's Exhibit 5 for identifica-

tion. Mr. Rafter then further produced Defendant's Ex-

hibit FF as the remainder of the sample of old excelsior

supposedly taken from the attic of his former garage.

The physical appearance of Exhibit 5 for identification,

and Exhibits EE and FF, is so entirely different that no

witness, under oath, in good faith could confuse the two

and swear that the excelsior in Exhibit 5 for identifica-

tion was the excelsior in Exhibits EE and FF. Least of



19

all, an alleged inventor of torn excelsior.

On deposition, Mr. Rafter further testified that before

going into the excelsior business he dealt in cookies, which

came packed in wood boxes, that he added glass tops to

these boxes, and upon going into the excelsior business he

stored some of these boxes in the attic of his garage. That

he packed excelsior around some glass, and about a month

or six zveeks prior to the taking of the deposition (R. 288)

he was looking for something in the attic, and found the

excelsior. At the trial, however, he testified he discovered

the wooden box with the glass and excelsior in it the day

before the deposition (R. 227) was taken, instead of a

month or six weeks prior to the taking of the deposition,

and testified on the trial that he fixed the day he found

the old excelsior as follows:

"Well, I remember going down to the Court pro-

ceedings the next day." "Yes, I am sure/' (R. 235)

When asked how he explained the conflicting state-

ments Rafter replied (R. 236)

"I don't know."

As to the amount of excelsior found in the wooden box,

Mr. Rafter at the trial testified that it was a couple of

handfuls, and described it as about twice the amount of

excelsior contained in the box marked Defendant's Ex-

hibit 5. An examination of the excelsior in Defendant's

Exhibit 5 for identification, and a comparison of the same

with Defendant's EE and FF will establish further in-

accuracy of Mr. Rafter's testimony, and establish further

that Mr. Rafter did not produce all of the excelsior found

in the wooden box. (R. 236)

What became of the remainder of the alleged old ex-

celsior? Mr. Rafter testified (R. 231 and 237) he ex-
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amined it before he produced it in Court, very thoroughly

strip by strip, looking for dates. The witness' thorough

examination before it was produced in Court establishes

conclusively that he did not know when the excelsior was

manufactured. He did not want to get caught in another

lie.

He knew the importance of the testimony, and believed

he could break down Plaintiff's patent by producing ex-

celsior supposedly manufactured in 1924, because he had

discussed the question with Mr. Mitchell, a patent attor-

ney representing a Longview, Wash., Paper Company,

and had gone with Mr. Mitchell to secure affidavits to be

vised by Defendant in this case concerning the kind of

paper excelsior manufactured by the early Rafter ma-

chine. (R. 330 & 331) He was interested in breaking

Antonsen's patent, because he was again in the excelsior

business and desired to use the advantageous tearing

method, and having been sued for infringement for us-

ing the tearing method, his personal interests would be

advanced by such testimony. (R. 320.) He testified that

the wooden box was not brought into Court because it

was all dusty and dirty, and he wanted it in a cleaner box >

but he failed to produce the alleged wooden box either at

the depositions taken in Seattle, which continued two days,

or the trial in Portland, although that trial continued five

and one-half days. It is an irresistible conclusion, that

if the paper excelsior in Defendant's Exhibit 5 for identi-

fication was manufactured by Mr. Rafter, as he claims, it

could not have been manufactured until March, 1933, be-

cause when the depositions were taken in April, 1933,

Mr. Rafter testified (R. 320) he had only engaged in man-

ufacturing paper excelsior for about thirty days.
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Is the testimony of Mr. Rafter reliable? Does it meas-

ure up to the requirements of clear satisfactory proof,

and be yond all reasonable doubt? No! It is replete with

falsehoods and contradictions.

PART IV.

DEFENDANT'S CLAIM ABOUT DISCS IN CONTACT

In order to avoid any chance of the Court reaching the

conclusion that Rafter's early machine was a cutting ma-

chine with the discs in facial contact, counsel for the De-

fendant adroitly asked each witness who viewed the early

operation of Rafter's machine if there was any grinding

noise coming from the discs, if the discs emitted any

sparks, or if they were ever lubricated or greased.

Mr. Rafter, as well as Mr. Givnan, Defendant's patent

attorney, testified positively that if metal discs operated

in engaging and facial contact without lubrication, they

would emit sparks, would heat and melt down in a day's

run.

Notwithstanding this astounding bit of testimony, the

uncontradicted evidence, and the admission of the Defend-

ant himself about the Defendant's machine was that at

the time of trial, two of the upper discs were in facial con-

tact with two of the opposite discs on the lower spindle.

Strange as it may seem, the facial contact of these two

sets of discs carried the entire load of Defendant's ma-

chine, and the same has been operating over an indefinite

period of time, without emitting sparks, grinding noises,

being lubricated, heating or melting down. Other known

excelsior machines on the present market, including the

Blumfeldt & Rapp machine, testified to in the instant case,

employ the cutting principle, and operated day in and day

out with the metal discs in facial contact, without the dire
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consequences suggested by defense counsel' adroit ques-

tions.

Why was Mr. Rafter so able to convince the trial court

by his oral testimony in 1933, that metal discs in such

contact could not last a day, without having been able to

explain that to his patent attorney, Mr. Bowen, in 1924,

when his patent application was being prepared. Why
did he incorporate into the claims of his application in ex-

press language the very principles which he now testifies

to as an impossibility? The case of Diamond Patent Co.

vs. S. £. Carr, (CCA. 9) 217 F 400 is decidedly in point.

Is not his present testimony tainted with the apparent

desire to reap the benefit of Antonsen's patent, by claim-

ing that the principles of Antonsen's patent are what he

had in mind in 1924 when he made his patent application?

In this connection, the statement of Justice Brown of

the Ninth Circuit Court of Appeals, is apt, as quoted in

the case of Carson vs. American Smelting and Refining

Company, 11 F. (2d) 770;

"The frequency with which testimony is tortured

or fabricated outright to build up the defense of a

prior use of the thing patented goes far to justify the

popular impression that the inventor may be treated

as the lawful prey of the infringer."

PART V.

DEFENDANT'S MACHINE.

Defendant's machine is the device allegedly infringing

Plaintiff's machine and process patent.

This machine was constructed by Claude C. Rafter in

Seattle. It was one of seven standard machines, which

he claimed to have manufactured and sold. Purchased

in Seattle by Mr. Wheeler, it was moved to Portland.
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Mr. Wheeler operated it from sometime in 1924 to 1929.

About 1929, Mr. Wheeler sold the machine to the De-

fendant, Mr. Hedrick, who operated it from 1929 to the

time of trial.

Mr. Wheeler was produced as a Defendant's witness,

and testified that he had purposely examined the ma-

chine the day before the trial to see if any changes or

alterations had been made. He testified positively that it

was in the same condition then as it was in 1924. The

Trial Court went even further. In his opinion. (R. 31)

The Court said:

"The presumption is the Defendant's machine now

operated as it did when originally constructed.

"

Notwithstanding the presumption of the Court, and the

testimony of Wheeler that the machine was unchanged,

positive testimony was given by Defendants own wit-

nesses, and the Defendant himself that the machine in

question had been changed and altered from its original

condition at the time of purchase from Rafter in 1924.

Wheeler testified that upon buying the machine in Se-

attle, he dismounted it for shipping, took the spindles out

of their position in the frame, shipped the parts to Port-

land, and re-assembled the same in Portland. Mr.

Wheeler testified that, about 1925, he had the nut taken

off the end of the upper spindle of discs, and had a fly-

wheel threaded and put back on in place of the nut to hold

the spring in place. Then he added cross brace bars to

form a fulcrum to rest the iron tool or file that he used to

clear the clogged or jammed paper from between the

discs. (R. 194, 195)

The Defendant, Hedrick, testified that he had the discs

rebeveled and reconditioned. To do this they were taken
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off of their spindles and then replaced. He further tes-

tified that the collars on the end of each of the spindles

of discs sheered off. These collars had been attached by

dolls or pins through the collar and sunk into the shaft.

In replacing these collars, he had them shrunk on the

shaft by heat, making them permanent. He apparently

had this done twice, and testified (R. 203) that he was

not present when the last collar was shrunk on, and that

"possibly the discs were taken off of the spindle

at that time."

He testified (R. 201) that the discs were taken off of

the spindles and put back on when the discs were recon-

ditioned and re-beveled. He further testified that he

moved the machine from the old Wheeler location to a

new location at which the device was found at the time of

trial. He remained silent about taking the machine apart

and re-assembling it.

Wheeler testified that the Defendant's machine, at no

time he operated it between 1924 and 1929, had any of the

discs in facial contact or cutting relation. He stated he

had purposely examined the Defendant's machine the

day before giving his testimony, to make sure that there

was no change in the machine, and testified positively that

there had been no change in any of the discs, that none of

the discs were in contact. (R. 198).

In this testimony, Wheeler was clearly in error. This

will be shown by testimony of various witnesses set out

in a following paragraph, because two sets of the right

hand discs as you face the machine were concededly in

facial contact at the time of trial.

It appears that Mr. Wheeler's desire to testify favor-

ably to Hedrick was so strong that his eyes could not see
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the obvious thing that the Defendant admitted existed.

At th etime of giving his testimony, Mr. Wheeler still had

$110.00 of the unpaid purchase price due him from De-

fendant, Hedrick, for the machine.

It should be observed that changes and alterations in

the Defendant's machine admittedly began in 1925, and

continued to the time of trial. The alterations could have

begun in 1924, when the machine was dismounted in

Seattle.

Mr. Wheeler produced some excelsior, Exhibits Q and

E at the time of trial, which he asserted were manu-

factured by him on Hedrick's machine in 1924. This ex-

celsior was obtained from between the window casings of

his old plant where he operated the machine from 1924

on. He particularly desired to show samples of excelsior,

supposedly manufactured before Antonsen's date of dis-

closure of his invention to his patent engineer, Mr. Rock-

well. He testified positively that he manufactured the

excelsior, Exhibits Q and E and stuffed them in the raft-

ers, (R. 197) in the winter of 1924, as winter weather in-

sulation.

However, a strip of excelsior was extracted from

the mass of excelsior which strip was traced to, and identi-

fied as having been cut from, a newspaper printed on

June 13, 1925, Exhibit 25, (R. 238), By stipulation of

counsel, it was agreed that said strip had appeared in the

Portland Journal and had been printed June 13, 1925.

Such fact established that the excelsior, Exhibits Q
and E, could not have been made in the year 1924. The

newspaper was not published until June 13, 1925. The

date of cutting that excelsior had to be subsequent to June

13, 1925. Incidentally, that would make the date of
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manufacture of that excelsior subsequent to the date of

disclosure of Antonsen's invention to Robert L. Rock-

well ,his Patent Engineer, (R. 128-131). Exhibits 23

(R. 225) 24, 26 and 27 likewise are bits of excelsior ex-

tracted from the mass claimed to have been stuffed in the

wall by Mr. Wheeler in 1924. All of these exhibits show

that they are strips of newspapers which were not pub-

lished until 1925. Notwithstanding the fact that Mr.

Wheeler testified positively that he placed the excelsior in

the wall in 1924, and that he could not be mistaken as to

when he put it there, such testimony was clearly in error.

Since the excelsior was placed in the wall as cold

weather insulation, it would not have been placed there

before the winter of 1925.

It should be noted that the series of alterations and ad-

justments on the Defendant's machine had begun before

this date.

PART VI.

FOSTERS MACHINE

This machine was another one of the seven machines

manufactured by Mr. Rafter. It was purchased by De-

fendant's witness, Mr. Foster, who shipped it to Boston.

Upon its arrival there, he assembled it in the manner

taught him by Rafter. He got down in front of the ma-

chine to look at the discs to see if it was going to run and

cut paper.

"I could not see daylight between the discs. " (R. 325)

He further stated that his testimony was based upon the

original set-up and occasional observation of the machine

while it was running, before it started, and after it had

stopped. (R. 325) The excelsior business was new to

Mr. Foster. His manner of assembling the machine was
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taught him by Mr. Rafter. In assembling it, he made
sure the discs were in complete facial contact. The ma-

chine was to cut paper. (R. 324) He described the ma-

chine in his opinion as essentially a cutting machine. (R.

323) He stated the purpose of the spring was to hold the

discs in contact, and that his machine could be fed between

six to ten sheets. He further testified that his machine

had sharpened discs, and that the opposite discs were in

complete facial contact (R. 324). He abandoned the sale

of excelsior in Boston because he was unable to make a go

of it, and returned to Seattle, shipping the machine back.

Upon his return, he sold the machine to Mr. Antonsen,

the Plaintiff, who purchased it in order that he could have

a permanent sample of a cutting type of excelsior ma-

chine. That machine, as well as Plaintiff's entire excel-

sior and box plant, was destroyed by fire January 18,

1930.

However, Mr. Rockwell, Patent Engineer for Mr. An-

tonsen, examined Foster's machine after it was returned

to Seattle, and experimented with it before its destruction.

Mr. Rockwell corroborated (R. 94 and 95) the statements

of Mr. Foster as to the mechanical function of the ma-

chine. He positively testified that all of the opposite discs

were in facial contact, and that in his experiment with

the machine it cut excelsior.

PART VII.

HENDERSON'S MACHINE

This was another one of the seven machines manu-

factured by Mr. Rafter. It was originally purchased

from Mr. Rafter by Mr. Henderson, and shipped to San

Francisco where it was operated for a period less than

a year.
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Mr. Henderson testified that the capacity of his ma-

chine was about six to ten sheets of paper (R. 300) at one

time. If more were fed, the machine would choke and

stop. This is in direct contradiction to his other testimony

that the product of his machine was torn paper excelsior,

for it is an undeniable fact that a machine using Anton-

sen's tearing method accommodates forty sheets or bet-

ter, without clogging, and that it is unnecessary to even

sharpen the shredding discs.

Cutting knives are sharpened only that they may cut

better. Sharpening is unnecessary in a tearing machine.

What occasion was there to keep the discs sharp on

Henderson's machine if they were not cutting paper ex-

celsior? The necessity of keeping the knives of Rafter's

machines in a sharp condition was a fact testified to by

all of the operators of those machines, including Rafter

himself.

In describing his machine, Henderson said (R. 301)

there were two coil springs, one on each end of the upper

shaft, to take up the vibration. The springs gave play to

the upper shaft from end to end, if crowded too much on

one side it would go to the other end, then the other way,

would operate back and forth endwise.

Like Mr. Wheeler of Portland, Mr. Henderson adjust-

ed his machine when it arrived at San Francisco. He

made a big improvement (R. 300). This consisted of

just a little suggestion of his own. He took the discs down

to the machine shop and got leather fiber or paper fibre

and cut a lot of little discs to go on the axel where the

cutting discs go on, so as to separate them so much to

broaden the width. Then he testified (R. 301) that some-

times he put two washers in one place, and sometimes he
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put a paper in between the disc and the washer, both the

paper and leather washer would go between the discs.

(R. 301).

This testimony and the testimony of Mr. Wheeler sug-

gests that Mr. Rafter's machine was not a complete suc-

cess nor a completed product, but at the time the same was

constructed by Rafter, was experimental only.

It should be noted that Mr. Henderson's description of

the early machines does not agree with that given by other

operators. In fact, his description is the fourth version of

the mechanical construction and adjustment of Rafter's

machines. Notwithstanding, Mr. Rafter testified that all

of his machines were standard, uniform machines.

The remainder of the seven machines manufactured by

Rafter were unaccounted for at the time of trial.

PART VIII.

CONFLICT OF TESTIMONY ABOUT RAFTER'S MACHINES.

Although supposedly constructed alike into seven stand-

ard machines, it is interesting to compare the conflicting

testimony of the various operators of those machines.

The principal point of divergence in the testimony was,

whether or not, the opposite shredding discs were in fac-

ial contact and cutting relation.

Plaintiff submits, that the overwhelming weight of evi-

dence is in favor of Plaintiff's contention, that the op-

posite discs were in facial contact and cutting relation.

In support thereof, Plaintiff submits same is verified

by;-

1. Rafter's patent drawings. These drawings, at-

tached to Rafter's patent application, clearly show the op-

posite discs in facial contact. These drawings were pre-

pared before Antonsen's invention and before any con-
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troversy arose over Plaintiff's patent. Rafter testified

that he could read blue prints, that he had fifteen years

mechanical experience, that he could read shop drawings,

that he examined these drawings and specifications, that

he then signed and swore to them. They embodied his

"invention" as he conceived it.

2. Rafter's patent specifications and claims. The

wording of his specifications and claims could hardly be

misinterpreted by anyone who could speak the English

language. Time and again the word "engaging", "con-

tact", "cutting relation", and similar words and phrases

are used indicating a cutting process. These words and

phrases were adopted and used by Rafter in his patent ap-

plication at a time when there was no controversy with

Antonsen. They were continuously used and adopted in

the four and a half year fight with the Patent Office to

obtain a patent. They were continued to be used after

1927, at which time Rafter employed additional patent

counsel, who examined his machine and his product and

patent application file. The prosecution of his application

for a patent continued for over a year thereafter, without

change of design or principle as exemplified by his original

application.

3. Rafter's own testimony. Rafter testified, (R. 284)

with reference to the facial contact of the discs, that the

spring on the upper spindle of discs was put there "to

keep the upper roll against the lower roll, in contact, so it

would draw the paper in."

4. The Trial Court found that when a few sheets were

fed to Rafter's early machine, that it cut the paper. This

conclusion of the Court would hardly be reached or jus-

tified except that the discs of the machine manufacturing
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such cut excelsior, would be in complete facial contact.

Blades of sheers, when they are not in contact, cannot cut

paper. The discs on a paper machine likewise cannot cut

paper if not in contact.

5. Mr. Henderson testified that the discs were out of

contact. It will be observed that this witness also testified

there were two springs on his machine. Of course, this is

contradicted by Mr. Rafter, Mr. Rafter's son, Mr.

Wheeler, Mr. Antonsen, Mr. Foster, and Mr. Rockwell.

Rafter's patent application and patent drawing also con-

tradict this witness. Besides, it does not seem possible

that this witness could observe that the discs of his ma-

chine had a fractional inch separation between them, as

a minute part of their adjustment, when he was unable

to observe accurately the presence of only one spring.

The spring is a good sized device on the exposed end of

the upper shaft.

6. Mr. Wheeler testified that the discs were out of

contact on Mr. Rafter's original machines. He also tes-

tified that such was the condition of Defendant's ma-

chine at the time of trial. Defendant (R 203), Defend-

ant's expert (R 218-219), as well as Plaintiff's (R 97-

150-135) experts, all testified that two sets of discs on

Defendant's machine were in facial contact. Mr. Whee-

ler's testimony is clearly inaccurate as to the condition of

Defendant's machine at the time of trial. Also it is easy

to conceive of inaccuracy in Mr. Wheeler's testimony as to

the mechanical condition of Rafter's early machines,

when he must search his memory for the past nine years

to testify to the condition of the early Rafter machines.

7. Mr. Foster, Defendant's witness, testified that the

discs were in facial contact. He explained why he knew
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this. He said that he was sure they were in contact, be-

cause he got down in front of the machine to check it for

operation in Boston. His explanation is the only logical

one and the only one with the apparent earmarks of ac-

curacy and understanding, of all of the operators of Raf-

ter's early machines. Besides, Mr. Foster was corrobor-

ated in his statement by Mr. Rockwell, Patent Engineer,

and by Mr. Antonsen, the Plaintiff, both of whom ex-

amined the discs on Foster's machine upon its return to

Seattle.

8. The early Rafter machine that produced the ex-

celsior photographed in Exhibit H, and other photographs

appearing in the Times article of 1925, had to be a cutting

machine in order to manufacture the type of excelsior

pictured there.

9. Rafter's son, Claude E. Rafter, gave the interview

for that Times article. That interview was given prior to

any litigation over excelsior machines. It uses the word

"cutting" throughout. It described a cutting process.

10. The Court intimated in that part of its opinion

(R. 33), wherein the Court found that the early Rafter

machines deviated from the patent application design by

excessive use and wear, that the early machines had the

discs in facial contact. The effect of the Court's holding

is that the discs wore out of contact. The testimony of

Mr. McDougall is called to attention (R. 168) to the ef-

fect that discs in a machine originally in contact would

wear in contact and not wear out of contact.

The testimony about the capacity of the early Defend-

ant's machines is fairly uniform. Henderson testified

(R. 300) that the Seattle machine had a capacity of six

to ten sheets. That his San Francisco machine (R. 298)
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had a capacity of about twelve sheets. Foster testified

that his Boston machine had a capacity of six to ten sheets.

This is substantially verified by Mrs. Wright, (R. 332),

who testified that the Rafter machine would accommodate

about a half a newspaper.

The limited capacity of the early Rafter machines is a

potent argument in establishing that those machines were

cutting devices, for the uncontradicted testimony of the

Plaintiff, and Plaintiff's experts, is that the tearing pro-

cess accommodates forty sheets or better.

The limitation of capacity of the early Rafter machines

is indellibly established in the memories of those witnesses

who testified thereto, because, when fed in excess of the

number of sheets testified to, the machines would jam,

choke and stop. The laborious and difficult work of dig-

ging out the choked and jammed paper from between the

discs impressed the limited capacity of the early Rafter

machines upon the memories of those witnesses.

The attention of the Court is called to the testimony

of Plaintiff's expert, McDougall, (R. 152) and Plain-

tiff's expert, Rockwell (R. 125 and 126) explaining how

the Defendant's machine could have been changed from

the cutting machine which it originally was, to the tear-

ing machine that it had become at the time of trial.

(R. 166) The testimony of Defendant's expert, Givnan,

(R. 210) in his check-up of the Defendant's machine,

showed the exact variations described by Plaintiff's ex-

perts as possible alterations of Defendant's machine.

With reference to the opinion of the Trial Court that

the discs of the Defendant's machine became separated by

wearing out of contact, Plaintiff desires to call the atten-

tion of the Court to the very pertinent fact that if such a



34

finding is correct, then there is no testimony in the record

as to just when such a worn out condition was attained by

the Defendant's machine. The burden of proof would rest

upon the Defendant to establish that this worn out condi-

tion came into existence before the date of Plaintiff's in-

vention; otherwise it would not and could not constitute

prior use.

As a final observation on the conflict of testimony on

the mechanical construction of Rafter's machines, Plain-

tiff makes this observation: There is no testimony in the

record to the effect that Defendant's machine with part

of its discs in contact and part of the discs out of contact

is the same mechanical construction as Rafter's other

standard machines. Defendant's machine in its present

condition is an orphan so far as Rafter's seven standard

machines are concerned. Although it is supposed to be

one of the seven, its mechanical set-up is unique. It does

not compare with Rafter's patent applications or draw-

ings. It does not compare with his oral testimony. Nor

does it compare with the testimony of any of the other

operators of Rafter's standard machines.

PART IX.

EARLY USERS OF EXCELSIOR

Defendant produced certain early users of paper ex-

celsior, all of whom admitted that they did not particularly

examine the early excelsior used by them, but that the

sample, Defendant's Exhibit 2, shown them, appeared to

look like the excelsior they first used.

A typical example of the reliability of that kind of tes-

timony is shown by the statement of one of such wit-

nesses, a Mr. Palmer, when in response to a question

whether the excelsior marked Defendant's Exhibit 2, was
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like that first used by his company, the witness answered

:

"During the period 1924-25 I did not examine the

strips of excelsior to determine if the edges were

straight or jagged, and I cannot now state whether

the same were torn or cut in the process of manufac-

ture. I do not recall the width of the strips of the

excelsior then. I never paid any attention to the

physical condition oi the strips of excelsior, but con-

sidered it only as packing material/' (R. 317).

"Well, I will have to answer that question exactly

the same as I did, in an honest way, that as far as

the edges of the paper are concerned, as far as the

width of the strips is concerned, it was all paper ex-

celsior to me." (R. 318).

The testimony of such witnesses needs no further com-

ment. It should be observed, however, that the defense

had in its possession throughout the trial the exhibit of

alleged old excelsior produced by Wheeler. Instead of

having alleged early users of paper excelsior identify that

particular excelsior as the type sold to and used by them

at first, the defense had them examine Defendant's Ex-

hibit 2, which was excelsior manufactured by Rafter less

than thirty days before the trial. Exhibit 2 was conceded-

ly manufactured by an infringing machine and process.

Not one user of early excelsior identified Wheeler's al-

leged old excelsior. Wheeler, alone, identified it. All

others testified to allegedly approximate copies. In many

Supreme Court cases, including The Barbed Wire Patent,

this practice of identifying models and reproduced copies

of original articles has been declared unsound and such

evidence rejected. This Circuit has adopted the same

standards. (See Part III of statement of the law.)
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PART X.

EFFECTIVE DATE OF PATENT.

Antonsen's patent does not date from the date of the

execution of his application, but from the time of discov-

ery, disclosure and reduction to practice. Walker on Pat-

ents (6 ed.) Section 109. An oral description of an in-

vention subsequently patented, to a person who under-

stands the description and remembers it is sufficient. In

the case of Sneed and Company Iron Works vs. Behn, 4 F.

(2d) 942 and 943, the question was raised whether an

oral description made by a patentee to his brother was a

sufficient disclosure. The Court of Appeals of the Dis-

trict of Columbia, reversing the decision of the Assistant

Commissioner of Patents, held the disclosure sufficient

to meet the requirements of the law.

In the case of Willard et al. vs. Union Tool Company,

253 F. 48-51, the Ninth Circuit Court of Appeals, speak-

ing through Judge Gilbert, held that the burden on the

patentee to establish invention and disclosure is controlled

by the ordinary rules of Courts of Law with respect to

the burden of proof, and is required to establish his prior-

ity only by a fair preponderance of the evidence, and not

by proof conclusive in character, or beyond a reasonable

doubt.

The evidence in this case shows that on February 4,

1925, Antonsen made a full disclosure of his machine

and process invention to Robert L. Rockwell, (R. 128-131 )•

the man who prepared Plaintiff's application. Rockwell

testified fully upon this point, giving a minute description

of Plaintiff's machine covered by Plaintiff's patent, and

also a description of the product and the method of mak-

ing it. Rockwell testified the disclosure was so complete
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as to have enabled him to construct the machine and pro-

duce the product. He made a memo of the date when

Mr. Antonsen made the disclosure. That memo in (R.

128) writing was with him in Court at the time of giving

his testimony.

Mr. Rockwell had a search made of the patent records

to determine the novelty of Antonsen's inventions. (R. 88)

This he could not have done without having fully under-

stood Antonsen's inventions. That search was made in

July, 1925.

Mr. Rockwell is an engineer of standing. (R. 86 and

87) He is licensed to practice as a patent solicitor. His

testimony is unimpeached, and not in any way discredited.

Antonsen submits, therefore, that his patent must date

from February 4, 1925. The trial court apparently ac-

cepts that date. In his opinion he said

"by disclosure of essential features made by him in

the United States, February, 1925" R. 30)

Snead & Co. Iron Works vs. Behn (CCDC)

4 F. (2d) 942-943.

"But where, as here, a party not only has disclosed

the result to be achieved, but has definitely and fully

disclosed the means for accomplishing that result, the

only question for determination is whether the testi-

mony of the witness to whom he made the disclosure

meets the usual test as to credibility. In this case,

Mr. Angus Macdonald is a witness of much more

than average intelligence, a man of affairs, and, so

far as this record discloses, of unimpeachable char-

acter. Speaking of his testimony, the Board said:

"The testimony stands unimpeached in any parti-

cular, and there is nothing in any way to cast sus-
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picion or doubt upon its truthfulness. We are there-

fore convinced that the disclosure of the invention

was at least prior to September 27, 1919,"

"The invention, as already noted, is simple, and, to

a man of the intelligence and experience of Angus

Macdonald, easily understood. The testimony of this

witness is consistent with the surrounding circum-

stances, and so direct and positive that it must be

either discredited and rejected, or accepted in toto.

But, as we have stated, the witness stands unim-

peached and his integrity unchallenged. It results

that appellant is entitled to a date prior to Septem-

ber 27, 1919, for conception and disclosure."

PART XI.

ANALYSIS OF COURT'S OPINION

For the convenience of the Court, in making the

analysis of the Trial Court's Opinion, we have divided the

opinion into small sections and quote the same in a slightly

different setting. Our analysis is then made in each

paragraph following the quotations from the Trial Court's

opinion.

(R. 30)

"The principal issue in this case under the plead-

ings is, has the defense of lack of novelty been estab-

lished by that degree of proof required by the law."

Plaintiff agrees with the Court in that the principal is-

sue is whether or not the defense of lack of novelty has

been established by the degree of proof required by law.

In fact, that is the sole issue in this case.

(R. 30)

"Antonsen has been issued a patent by disclosure

of the essential features made by him in the United
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States, February, 1925. This grant carries with it a

strong presumpttion of validity, in view of the fact

that paper excelsior is a present commercial necessity,

and of the fact that patent ability of the device has
been decided favorably by two other federal courts.

There seems to be little ground for contention as to

those features, but the chief defense in this case is

lack of novelty, which has never been previously liti-

gated, in respect to this particular process or ma-
chine. The burden of proof to establish lack of

novelty lies upon the Defendant and in the ordinary
instance as required by many courts to establish this

issue by evidence beyond a reasonable doubt."
The Ninth Circuit Court of Appeals has uniformly

held that this defense must be established beyond a reason-

able doubt. This holding has been adhered to in the cir-

cuit on many occasions. Wheeler and Willard Manufac-

turing Company vs. Bole, 227 F. 607; Diamond Patent

Company vs. S. £. Carr Company, 217 F. 400.

(R. 30)

"However, the rule as to weight of the requisite

evidence is somewhat relaxed where anticipation is

probable.

"

In this case anticipation was only not probable, but

highly improbable. To assume that it is probable flies

directly in the face of the careful statements in Rafter's

patent application filed in January, 1924, and persisted in

unchanged as to principal of operation until it was aband-

oned in October, 1928. To assume that it is probable, is

contrary to the weight of the evidence in this case, if we

consider the disinterested testimony. It is also contrary

to the description of the Rafter invention as given by

Rafter's son for the interview published in the Times

newspaper article, Exhibit H, under date of March, 1925.

The statement in this interview was clearly uncolored, be-

cause no litigation was pending at that time. No justi-
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fication for the claim of probable anticipation can be urged

in view of the pictures of the excelsior that appeared as

a part of the Times newspaper article. Those pictures

clearly establish the excelsior manufactured by Rafter's

machine at that date in March, 1925, as cut excelsior.

The few strips of roughened edge excelsior that can be

pointed out in those photographs cannot justify the Court's

conclusion that anticipation by Rafter's machine of the

tearing process was probable. A cutting machine can tear

to some extent while it is impossible for a tearing machine

to cut so much as one strip.

(R. 30-31)

"Where the evidence of prior attainment of the

result consists not only of oral testimony but of docu-

ments and things which tend to establish this con-

clusion."

There are no documents which by themselves tend to

establish this conclusion. The documents and things

probably referred to by the Court are those which the De-

fendant and his witnesses claimed in their oral testimony

to be in support of their conclusions. There are doc-

uments and things, exhibits in this case, consisting of

Rafter's file wrapper and patent application, and the

photographs and the article in the Times newspaper under

date of March, 1925, which establish conclusively the op-

posite fact.

(R. 31) .

"There has been exhibited a machine made originally

by one Rafter sometime in 1923. This is the alleged

infringing device. It has been in continuous operation

ever since it was sold by Rafter in 1924. The presump-

tion is that the Defendant's machine operates now as it

did when originally constructed."
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The Plaintiff does not understand upon what possible

theory of law or fact that permits the Court to indulge in

such a presumption, especially in view of the admission

of the Defendant that he has changed and altered the

machine. When the original collars on the shafts of the

rollers sheered off, the collars were then shrunk on by

heat, making them permanent. The discs were taken off

of the spindles, re-beveled and reconditioned. Some of

the bearings were replaced. Wheeler, the former oper-

ator of that machine, testified that he took the cylinders

of discs out of the machine and then replaced them back

in the same relative position; that he put a fly wheel on

one end of the spindle, which replaced the nut holding the

spring on the end of the upper shaft. These changes and

alterations have taken place since 1925. It is doubtful if

the Court is entitled to such a presumption about the De-

fendants machine, even if there were no testimony about

changes and alterations. But with such testimony of

changes and alterations in the record, it is impossible to

conceive of any justification for the Court's presumption.

(R. 31)

"It is contended that this presumption has been

rebutted by the physical condition of the Defendant's
machine. The Hedrick machine shows that the discs

are not all in facial contact, and it is claimed that the

changes from the original machine have been intro-

duced after the discovery by Antonsen."

It is essential to note that the Rafter machine now

operated by the Defendant has only two sets of the discs

in facial contact. Rafter and none of the Defendant's

witnesses contend that Rafter's machines were construct-

ed with two sets of discs in facial contact, and the balance

out of facial contact. It is an irresistible conclusion that
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the Defendant's machine had to be changed to get into

its present condition with two sets of discs in facial con-

tact. No unprejudiced mind could read the testimony

without reaching the conclusion that the Defendant's

machine had been changed. The spring is still there and

still working, urging these two discs together and acting

as an effective means for determining the position of the

remaining discs. The design of the Rafter machine calls

for a spring on the upper shaft, the purpose of which, as

detailed by Rafter, was to effectively urge all of the discs

in facial contact to draw the paper in. Being unequally

spaced, only a few of them, two to be exact, are urged in

contact. The spring urging all of the discs in facial con-

tact was continually argued before the patent office in

his patent application as the element of inventive genius

entitling Rafter to a patent.

(R. 31-32)
'

"The testimony of C. A. Wheeler, who purchased

the Hedrick machine from Rafter, and operated it

until 1929, must be given great weight. He swears

it has always produced excelsior similar in quality to

that which it now brings forth. He introduced excel-

sior from the interstices between the rafters of a

building formerly occupied by him, which he testi-

fies was placed there in the winter of 1924-5. While
this may not be entirely accurate, the Court is con-

vinced that these samples are quite old, and that it is

thereby demonstrated that the Hedrick machine was
producing this type of excelsior very early."

The Plaintiff admits that the excelsior referred to by

the Court is probably old, but the testimony positively

shows that it was not placed between the rafters until the

winter of 1925. Strips of excelsior, Exhibit 25, taken

from the mass of excelsior bore the date of June 13,

1925. The excelsior could not have been manufactured
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until after the newspaper had been published. That fact,

coupled with Wheeler's testimony that it was used as

weather stripping in the cold weather, would place the

date of manufacture not earlier than sometime in the fall

of 1925,

Two essential things should be noted in that connec-

tion. First, Wheeler changed the machine by placing a

fly wheel on one end of the spindles, allegedly in 1925 or

1926. This fly wheel was to replace the nut that held the

discs firmly against each other on one of the spindles.

This alteration could easily account for the change in the

manufacture of excelsior from a clean-cut edge to a semi-

cut and torn edge. Second, Antonsen made his disclosure

of his patent machine and process, as clearly established

by the evidence, and as found by the Court in February,

1925. Bearing these two points in mind, even if the Hed-

rick machine were producing a similar type of excelsior

very early, such evidence does not establish prior use by

the public before the date of Antonsen's discovery and

disclosure.

(R 32)

"Many witnesses who had some opportunity for

observation testify that the product has always been

the same."
The testimony of the witnesses referred to by the

Court, was given in 1933. The facts about which they

were testifying, namely, the physical condition of the ex-

celsior manufactured by Rafter was a thing that they

had observed in the fall of 1923 and the spring of 1924.

A lapse of nearly ten years.

It will be noticed that these witnesses mostly were

neighbors who had a casual passing interest, or they were

foremen of packing departments, or purchasing agents,
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most of whom did not even personally handle the excel-

sior. Is it reasonably that these witnesses, approximate-

ly ten years after a casual observation of Rafter's early

paper excelsior, are able to honestly and competently tes-

tify correctly to the physical condition of that early excel-

sior? Such testimony is of so little value and so unre-

liable, even though it may have been given with the best

of intentions, that it is not worthy of consideration. In

any event, it is not sufficiently strong to overcome that

presumption accorded an inventor upon the issuance of a

patent to him.

We are constrained to point out the words of Chief Jus-

tice Taft of the Supreme Court of the United States, in

the case of Ibel Process Company vs. Minnesota and On-

tario Paper Company, 67 L. Ed. 523, page 531.

"The oral evidence on this point (referring to the

question of prior use) falls far short of being enough

to overcome the presumption of novelty from the

granting of the patent. The temptation in such cases,

and the ease with which honest witnesses can con-

vince themselves after many years, of having had a

conception at the basis of a valuable patent, are well

known in this branch of the law, and have properly

led to a rule that evidence to prove prior discovery

must be clear and satfactory."

(R32)

"The testimony of Rafter himself has been en-

tirely disregarded, except where corroborated, since

he has been discredited by the character of his testi-

mony. Of course, this feature is not entirely con-

trolling since the other evidence establishes the

facts."

This part of the Court's opinion needs no comment,
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but we have taken the trouble elsewhere in this brief to

set forth some of the glaring discrepancies of his testi-

mony, so that this Court may understand the true nature

thereof. After listening to the testimony given in Court,

and after carefully reading the testimony as printed, we

are unable to find any evidence that would justify the

Court in saying

"Other evidence established the facts"

other than highly improbable, unsubstantiated oral testi-

mony.

(R 32)

"As the court 'reconstructs the situation from the

evidence, Rafter lost an opportunity. Prior to the

time that his original conception of paper excelsior

was the result of cutting machines and had straight

edges. The process by which it was produced was
slow, and if quantity production was attempted, the

result was a stoppage."

The testimony of the former operators of Rafter's ma-

chines is that the exact result, stoppage, occured in the

operation of his machines. The testimony of Hender-

son, who operated a Rafter machine in San Francisco, of

Mrs. Wright who operated a Rafter machine in Seattle,

and Wheeler who operated the Defendant's machine in

Portland, and Rockwell, who tried Foster's machine after

it had been returned to Seattle, Defendant's witness, Mr.

Simpson, who operated Rafter's machine in Seattle, all

testified to Rafter's machine becoming jammed, clogged

and stopping. In fact, one of the early changes on Raf-

ter's machine, as made by Wheeler, was the erection of an

iron bar in front of the cutter upon which to rest a file

that could be used to gouge out the paper excelsior that

jammed between the cutting discs. Henderson testified
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that his machine in California became clogged and it was

necessary to shut the machine down and sometimes loosen

the nuts that held the discs together, in order to take the

jammed paper out from between the cutting discs. Mrs.

Wright testified that she was unable to remove the paper

jammed between the discs, and that she had to call Mr.

Rafter, or his son in to clean out the jammed paper. One

of the outstanding features of the old type cutting ma-

chine was the stoppage referred to in the Courts opinion.

This stoppage was an outstanding feature of Rafter's

machine.

(R 32)

"Rafter designed a cutting machine with the

edges of the discs in facial contact, but he included

in his application two specifications which looked

toward quantity production, but which negatived al-

most entirely his original plan. These were the

spring which allowed the discs to draw out of facial

contact, and the means for re-adjusting the discs in

their relation to each other."

The purpose of the spring, as specified by Rafter in

his patent application, was to permit a separation of the

discs to allow a hard object to pass through. Otherwise,

the purpose of the spring was to urge the discs into fac-

ial contact. This contention was consistently urged

throughout Rafter's patent application. In fact, it is the

one element of inventive genius upon which he so ten-

aciously sought to obtain a patent for four and one-half

years.

(R 32)

"There was not exhibited any machine in which
the faces of the discs were now in facial contact.

The testimony was that such a result could only have
been attained by the most careful workmanship
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throughout the device and absolute precise machine
work upon the discs themselves.

"

In view of the fact that cutting machines with their

discs all operating in facial contact have been on the mar-

ket since 1885, is it not queer that if the construction of

such a machine were so impossible that a tearing machine

would have been discovered long ago?

(R 32-33)

"It was likewise made clear that in the machines
constructed by him the discs actually did not so

contact each other.

"

It is difficult to understand how the Court can place

itself on record with a statement of this kind, in the face

of Rafter's patent application, coupled with his oral tes-

timony given in 1933, to the effect that the discs were

maintained in facial contact for the purpose of drawing

the paper in, and further in the face of the testimony of

Mr. Foster, one of the Defendant's own witnesses, and a

former owner of one of Rafter's machines, and the tes-

timony of Mr. Rockwell, Plaintiff's expert who also ex-

amined Foster's machine, both of which witnesses testified

definitely that Rafter's machine built in the spring of

1924 and purchased by Foster and later sold to Antonsen

had its discs in facial contact.

(R 33)

"This point is hotly contested by the parties, but

is of no particular value since all the evidence shows
that under certain circumstances the devices con-

structed by Rafter did operate while these discs did

not have the cutting edges in contact"
It appears to the Plaintiff that the Court is contradict-

ing himself on this point, for in the following paragraph

in his opinion, the Court definitely states

:
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"The machine would cut paper with straight edges

only if the sheets were fed a few at a time.
,,

This result could be achieved only by a machine operat-

ing with its cutting discs in facial contact.

(R 33)

"Whether by design or by careless construction,

Rafter's original exemplifications of the device did

not fulfill his anticipation. The machine would cut

paper with straight edges only if the sheets were fed

a few at a time, and no great speed was attained.

Dull as the discs are on the Hedrick machine, it will

cut a sheet or two of trick glazed magazine paper
today in this manner, and produce straight edges up-

on the strips. The original Rafter machine was op-

erated by hand, and the action of the spring was thus

not brought in to play. The Foster machine built by
Rafter which was operated by hand power was ex-

hibited by Antonsen to his attorney to illustrate the

idea that the Rafter machines only cut paper, but if

he had so operated is as to bring the spring into play

by overcrowding, the result would have been dif-

ferent."

If the Trial Court is unable to find any evidence upon

which to base a conclusion that Rafter's original exempli-

fications of his device did not fulfill his anticipations be-

cause Of: 1. Change of design, or 2. Careless con-

struction, it does not seem fair for the court to then pro-

ceed to find that prior use of a similar device invalidates a

patent in suit, which was regularly issued by the United

States Patent Office. It further does not seem fair for

the trial court to include in his opinion the statement that

the Hedrick machine will cut a sheet or two of trick glazed

magazine paper today and produce straight edges upon the

strips when there is no testimony in the record upon which

such a conclusion of the court can rest, and saving the

two discs in contact it is impossible. It further does not
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seem fair that the court should include in his opinion

statements with reference to the hand operation of Raf-

ter's machines, in view of the uncontradicted testimony of

Rafter and his son that the production of excelsior on

their machines began the first of August, with no differ-

ence appearing in their excelsior, according to their tes-

timony, from the inception, although they added power to

their machine the middle of August. It would seem that

the Court is going far into the realms of speculation,

looking for some plausible explanation upon which to

base an otherwise unsound opinion. Furthermore, it does

not seem fair for the trial court to formulate his judgment

upon the fact of "overcrowding" the Rafter machine. In

other words, to justify his opinion, the trial court based

the same upon not the usual and customary use of Rafter's

machine, but upon an improper overfeeding and excessive

strain which the machine was neither intended nor de-

signed to accommodate. We wish to observe at this point

that such improper overfeeding and straining of a ma-

chine could hardlv be considered commercial success, and

surely did not acquaint the public or any person with the

tearing process.

(R 33)

"The experts for Plaintiff testify that the Rafter

machine could not produce torn excelsior for the rea-

son that it would jam as soon as it failed to cut the

paper. The Court rejects this conclusion in the face

of the direct evidence that it did not jam under such

circumstances, and the direct evidence drawn from
the actual operation of the Defendant's machine."

Expert Rockwell (R. 122) testified that paper fed to

an excelsior machine such as the original Rafter machine,

would have a tendency to wedge in between the discs as
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they were pried apart by the thickness of the paper actuat-

ing the spring. He explained it by saying that this wedg-

ing action would be the same that resulted from taking

a pair of shears and trying to cut several thicknesses of

paper. If the shears are turned slightly, the edges will

simply slip off. There is no cutting, and you do obtain

a decided wedging action. It is easy to visaulize this re-

sult occurring on the Rafter machine when it is fed mul-

tiple layers of paper sufficient in number that the discs

are unable to cut the same, and they are accordingly forced

apart as the blades of shears, multiplying the pressure of

that forcing action by the ninety to one hundred discs

that appear on the spindles of the Rafter machine. The

Court will readily observe that the "stoppage" referred to

by the Trial Court in his opinion when mentioning cutting

machines, so definitely occurred in the Rafter machines.

It is a mechanical truth that a cutting machine without

a spring on one roll to permit a side wise movement would

have less tendency to jam and stop, than the machine of

Rafter's type that would so readily permit paper to wedge

in between the discs because of the action side wise of the

spring. This fact is again demonstrable by reference to

cutting paper with shears. If the cutting blades of the

shears are loosly held together by a pivot screw, they are

more apt to pass by the paper and become jammed instead

of cutting than are shears that are firmly held in facial

contact by the pivot screw.

The Court rejects the above conclusion because of "dir-

ect evidence that it did not iam.
,,

Again, we wish to call

the Court's attention to the abundant testimony of the

Defendant's witnesses, as well as the Plaintiff's witnesses,

that Rafter's machines did jam and we especially call the



51

Court's attention to the testimony of defendant's witness,

Leonard E. Simpson, w ho operated Rafter's Seattle ma-
chine, (R. 309) as follows:

"If I fed more than four of five sheets at a time,

about every fifteen minutes, the thing would clog up.

Part of the paper would stick in the knives. You
would have to shut down the machine, take a screw

driver to jerk or grind out the paper from between

the knives, either that or a rasp file. Of course, we
would not have to shut the machine down to clean

it out every time. Had a lot of trouble. Sometimes

when the paper stuck, it would pull the pully off, and

you would have to work your fool head off trying to

get the stuff out of between the discs."

"Generally, in order to stop it from clogging, you

would only feed four or five sheets at a time."

"I worked there six months."

We also call the Court's attention to the testimony of de-

fendant's witness Thomas E. Henderson (R. 300) who

purchased Rafter's first machine and operated it in San

Francisco.

"When I saw the Rafter machine in Seattle, it

would take and run up to about six or seven sheets

of paper at a time. If you would run more than that

it would kind of choke and stop, sometimes you would

roll back the fly wheel, roll the paper back. If there

was any choked in there, take a hook or whatever

we used for the purpose, and hold in between the

discs and get the paper out. We used a piece of bent

iron or a screw driver would do it. If you fed too

many layers, or it was damp, she would choke."
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We also call the Court's attention to the testimony of

Mrs. E. G. Wright (R. 332) who operated Rafter's Se-

attle machine, as follows:

"I fed the paper to the machine. I had trouble

operating the machine. When I fed the paper too

thick, the machine would clog, stop running entirely.

That happened as often as I fed too much paper."

We also invite the Court's attention to the testimony of

defendant's witness Charles A. Wheeler, purchaser of one

of Rafter's machines, and the seller of that machine to

the Defendant, Hedrick, who testified as follows: (R. 196)

"I was present when the machine was operated for

the Court's inspection the other day. I noticed a lit-

tle retention of paper between the discs. That reten-

tion of paper was in two or three places, was not

enough to clog the machine. One place was on the

right hand end as you faced the machine, and an-

other towards the left from the center. It is possible

it clogged more toward the right hand end of the

machine than any other place. When I operated the

machine, it clogged once in a while. When I was

operating the machine, the clogging usually was gen-

eral/'

In view of this thestimony, and other excerpts too length

to include in this brief, the Plaintiff challenges the ac-

curacy of the Trial Court's rejection of the testimony of

Plaintiff's experts, also the accuracy of the Trial Court's

conclusion that the Rafter machine did not jam, when to

do so he must also reject the weight of defendant's wit-

nesses that it did jam.

It appears to the Plaintiff that it was improper for the
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Trial Court to reject Plaintiff's expert testimony because

of so-called "direct evidence drawn from actual operation

of Defendant's machine," when that direct evidence is

in the form of the Court's personal inspection of that ma-
chine in 1933, when the Court's frame of mind was such

that he was presuming that that machine in 1933 was in

the same condition as when it was manufactured bv Raf-

ter in 1924. This is especially true in view of the testi-

mony of Wheeler and Hedrick, both being operators

of that machine from 1924 to 1933, that thev had

changed and altered that machine. Furthermore,

Wheeler testified that none of the discs were in facial con-

tact when he operated the machine, while Hedrick admit-

ted that two of the discs were in facial contact at the time

of the Court's inspection.

(R 33)

"Whether the Rafter machines were constructed
according to design or not, they were subject to devi-
ation therefrom as a result of use. The dullying or
chipping of the cutting edges of the discs, the weak-
ening of the spring, or the shifting in alignment of
the discs themselves, due to the failure to keep the
nuts tight, or due to ihe difference in the thickness
of the washers between them alike would change the
essential character of the operation and of the prod-
uct."

As we construe the remarks of the Court in the preceding

paragraph, the Court, in effect says that the Rafter ma-
chines although constructed as cutting machines, the in-

accuracy thereof, the wear and weakening of the parts

and the lack of uniformity of the parts of that machine,

together with the weakening of the spring is the thing

that changed Rafter's machines from cutting to tearing

devices. If this conclusion of the Trial Court is correct.
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then every machine that Rafter produced would vary, for

it is not tenable that the dulling and chipping of the discs

on different machines would be the same, or that the weak-

ening of each spring on every machine would be the same,

or that there would be a uniform lack of uniformity in

the discs and washers of each machine. Surely, no patent

could ever be issued upon inaccuracy of workmanship in

a machine. Surely no patent could be issued upon wear-

ing of the elements and weakening of springs. If no pat-

ent could issue upon these things, then Plaintiff urges most

sincerely that a patent regularly issued cannot be defeated

by claim of prior use of a machine that employs a patented

method, wholly and solely because unknowingly the parts

thereof had become partially worn out, the springs had

weakened, and the individual parts were lacking in uni-

formity.

It is to be further observed, that if the wearing and

weakening of Rafter's machine is the cause of the change

in Rafter's machine from a cutting to a tearing machine,

then there is no evidence as to the date when this change

was accomplished. Accordingly proof of prior use would

fail. There is no presumption available to aid the defend-

ant or to assist the Trial Court, in concluding that such

change in defendant's machine occurred prior to Plain-

tiff's invention.

(R 34)

"But the two most important factors which
changed Rafter's device into a tearing machine were
the application of power and the cutting of news
print. The motor was added in August, 1933. From
that time it was difficult to make excelsior with

straight edges. The speed had to be cut down and
thick glazed paper cut in order to attain this result.



D D

From the construction of a sheet of news print, one

can readily discern that producing a straight edge

on strips cut therefrom is a difficult matter on any

device. These inferences from the nature of the

operation are fully supported in the testimony."

Mr. Rafter testified with reference to the application of

power, as follows : (R. 282) That his machine was turned

by hand from about the first of August, 1923, and that

the business commenced on the first of August, 1923, and

grew until January 1, 1924. That power was applied

about the middle of August, 1923. No supportable in-

ference can properly be drawn from such testimony that

the application of power changed the character of excel-

sior manufactured, or the method of manufacture.

Plaintiff does not understand what the Court could have

referred to as the second important factor which changed

the Rafter device into a tearing machine, when it refer-

red to that factor as "the cutting of newsprint." The

undisputed testimony is that newsprint was cut by Raft-

er's machines from the very inception, on August first.

But it was all cut, not torn. Newsprint had been cut and

sold as excelsior since 1920. In any event, Plaintiff does

not claim newsprint as an ingredient of torn excelsior.

The process is claimed on all paper.

(R34)

"The article in the Seattle paper and the enlarge-

ments of the pictures taken of the Rafter machine
are cited as evidence to the contrary, but it is clearly

shown there that the product fell haphazard, and that

the edges were intermeshed and the mass resilient.

Some of the strips show roughened edges under the

microscope. The use of the expressions "torrent" of
strips pouring from the machine, and "cascading" on-
to the floor below, are typical of Defendant's ma-
chine and convince the Court that if the Rafter ma-
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chine were operated at that rate of speed the result

was shredded paper strips. The reference to cutting-

of magazines indicates that even at that late date the

cutting of straight edged glazed paper was still fol-

lowed, but it has no way to prove that the device pro-

duced no other product."

The Trial Court observed that "some of the newsprint

shows torn edges. The majority of the strips have straight

edges, and show that they were cut. This establishes the

fact conclusively that Rafter's machines as late as March,

1925, were cutting, and not tearing devices. It may be

admitted for the sake of argument that when a cutting

machine is overfed and overcrowded beyond its capacity,

and an amount of paper is fed to it, less than that required

to jam or stop it, that a crushing as well as cutting action

takes place, and a less clean edge results than from normal

feeding. This assumed process, however, is essentially

different from the operation of a tearing machine, where

the paper is all torn, AND NONE CUT, regardless of

the thickness of paper fed.

Hence, the inference of the trial court,

(R34)

"It is a proper deduction from all of these circum-

stances that Rafter intended at first to produce ex-

celsior with a straight edge, but owing to the inher-

ent nature of his machine as set out in the application,

and his desire for quantity production, he actually

made torn excelsior."

is unwarranted, and the facts assumed by the Court do

not satisfy the burden placed upon the Defendant to es-

tablish the defense of prior use by proof beyond a reason-

able doubt.

(R 35)
j

"As the record is reviewed, it seems clear that he
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was entitled to a patent."

Plaintiff submits from the foregoing analysis of the

Court's opinion, and the contrary testimony, that Rafter

was not entitled to a patent. No patent could be obtained.

Rafter's machines in operation did not constitute prior use

of the machine and process of Antonsen's patent.

(R 35)

"But the application did not describe this product

specifically. It is questionable as to whether this

arose from confustion in his own mind, or from fail-

ure to appreciate the qualities of the torn product, or

from failure to explain his machine with precision to

his attorney."

The foregoing statements of the Trial Court are contrary

to Rafter's own testimony. Rafter testified that he could

read blue prints and shop drawings, that he sat down with

his attorney, explained the machine and its product,

showed him a sample of the excelsior. That the drawing

was made, he examined it, the specifications written, and

he read them, and then signed them, and swore to them.

If Rafter could not make himself understood by a sym-

pathetic patent attorney, how could he acquaint the public

with it. How is it conceivable that he was able to convince

the Trial Court in 1933, that he had another machine and

another principal in mind other than that specified in his

patent applications of 1924.

If, on the other hand, Rafter was not misunderstood, but

himself failed to appreciate what his actual machine has

been found to be by the Court, it is inconceivable that such

decree of the Court can be permitted to stand, where the

Court did not see Defendant's original machine in its ori-

ginal condition, and had only the testimony of the alleged

inventor to guide him, which testimony the Court else-
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where in his opinion said is unreliable and the witness thor-

oughly discredited. It must be borne in mind that if Raf-

ter was misunderstood by the patent attorney who drafted

his application, that he then employed additional counsel in

1927 in Detroit, and that these additional attorneys ex-

amined his machine, his product and his patent applica-

tion. The attempt to get a patent proceeded until 1928.

The conclusion of the Trial Court that Rafter was misun-

derstood and failed to explain his machine to his attorney

does not seem well founded.

(R 35)

"There can be no doubt that from the outset of

the use of power on the Rafter machine to various

circumstances the cutting discs moved over into the

same relative position as that in which the discs on
the Antonsen machine are fixed. While in that po-

sition these discs performed exactly the same func-

tion which those on the Antonsen machine do now,
and the same result was produced as is now obtained

on Antonsen's device. When two devices, however
different in form, perform the same functions by vir-

tue of similar elements, for the purposes of the patent

law, the devices are themselves identical."

If the application of power changed the function of Raf-

ter's machine, then why did Rafter's patent application,

made more than four and a half months after the applica-

tion of power, not have some reference to the alleged bene-

ficial result of application of power?

Furthermore, in the pleadings, counsel for Defendant

did not include any reference to the addition of power to

Rafter's machine as changing that machine, or causing it to

operate under the Antonsen process. It does not appear

in any testimony. The first time any contention was made

by anyone in this case that power changed the process of
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the Rafter machine was when the Trial Court suggested

that fact in the argument upon the Findings of Fact and

exceptions thereto.

The only reference in the testimony to the application of

power is in detailing the alleged history by Rafter of the

so-called development of his machine. In his patent appli-

cation and the prosecution thereof for four and a half

years, in his testimony on deposition, and in his testimony

before the Trial Court, he did not utter one word with

reference to any alleged change in his machine or its prod-

uct by reason of the application of power. That insup-

portable idea in this case is wholly and solely a creature of

the Trial Court's mind.

It is unnecessary to again re-iterate the testimony of the

experts and operators of Rafter's machines of how those

machines clogged and jammed, and a stoppage occurred

when in excess of five or six sheets were fed to the ma-

chine. If that testimony is to be beleived (and after all, it

is the testimony largely of Defendant's witnesses) the

Court's conclusion that the cutting discs on the Rafter ma-

chine moved over into the same relative position as that in

which the discs on the Antonsen machine are fixed, is en-

tirely erroneous and unfounded.

(R 35)

"Antonsen performed two services. He stabilized

the discs in the position which they attained in the

Rafter machine when operated at high speed and
overcrowded. This was a mere mechanical opera-

tion. Second, he hired a patent attorney who clear-

ly and correctly described the operation."

It is true that Antonsen stabilized the disc in opposing

shaft out of facial contact. There is not the slightest evi-

dence that Rafter knew anything about it. Certainly, he
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did not tell about it in his patent application. He per-

formed none of the things prescribed by Congress as en-

titling him to the reward of an inventor, and even if it

were true that he did tear paper excelsior, which it is not,

he would be in precisely the same position as the man who

first kicked up gold along the trail, but failed to recog-

nize that it was a gold mine.

The Trial Court concluded that placing the discs in

separation was a mere mechanical operation. It does ap-

pear to be a very simple thing. This is characteristic of

inventions everywhere. The Supreme Court in Diamond

R. Company vs. Con. Tire Company, 220 U. S. 428, stated

:

"It possesses such amount of change from the prior

art as to have received the approval of the Patent

Office, and is entitled to the presumption of invention

which attaches to a patent. Its simplicity should not

blind us to its character. Manv things, and the patent

law abounds in illustrations, seem obvious after they

have been done, and 'in the light of the accomplished

results' it is often a matter of wonder how they so

long eluded the search of the discoverer and set at

defiance the speculations of the inventive genius.

"

It is true that Antonsen hired a patent attorney who

clearly and correctly described his machine and method.

In doing this, Antonsen should not be criticized, but ap-

plauded, since the world has gained by his disclosure.

(R 35)

"Rafter seems not to have appreciated the com-
mercial demand which would result for the manu-
facture of torn excelsior. But he did make it and
manufacture machines which produced it in the hands
of others, and thereby created a new industry. He
sold the product to the public and operated the de-

vice successfullv in a public manner. When he
abandoned the patent application, this invention be-
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came the property of the public and Antonsen is not
entitled to monopolize it."

Rafter did not appreciate the commercial demand for

torn paper excelsior until Antonsen built a machine, and

invented the method, and at great expense created a mar-

ket (R. 78 and 79). Rafter was even later than others in

his appreciation, since his own testimony states that he

went out of the excelsior business and re-engaged in the

same only thirty days before the depositions were taken in

Seattle in 1933, long years after those whom he had sold

territorial rights to with his original machines had either

abandoned those machines or rebuilt them to conform to

Antonsen's invention.

The only evidence in this case of the creation of a new

industry by Rafter was the sale of seven machines, which

the testimony discloses are all out of operation except the

Defendant's machine in Portland. The testimony clearly

shows that that machine has been changed to employ the

tearing method; otherwise, it is fair to assume that that

machine would also be out of operation whether the change

of Defendant's machine was intentionally or inadvertently

made, is immaterial. By design and construction, it ori-

ginally was a cutting machine. It remained in the excel-

sior industry because of the alterations adapting it to the

tearing method.

It is true that when Rafter abandoned his patent appli-

cation, the contents thereof became the property of the

public. Abandoned applications, however, are kept secret

from the public. In any event Rafter's patent application

as abandoned contained nothing new in the art of manu-

facturing paper excelsior, and had it been accessible to the

public, they would have gained nothing from it.
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(R 35-36)

"The feature of sale to the public and notorious

use of the device distinguish this state of fact from
cases where a by-product has been made, the use of

which is unappreciated. See Boyd vs. Cherry, 50 Fed.

279, 283. Likewise it is differentiated from a case

where certain phases of a process of reducing ore had
been used without appreciation prior to an applica-

tion for patent therefore. Carson vs. American
Smelting & Refining Co. 11 Fed. (2d) 766. If the

use of these portions of the process had been reflected

in the product, the cases would be similar. In the

instant case, it was, torn excelsior was manufactured
and sold. In the case cited, the metal which was
smelted from the ore was just the same no matter
how the result was accomplished.

,,

The attempted distinction by the trial court in the cases

cited by him, and the instant case on the grounds that the

product produced by the process in suit reflected the char-

acteristics of the process of manufacture, does not appear

to be sound. Likewise, it does not have authority in law.

See Diamond Patent Company vs. S. E. Carr Company,

217 V. 400, which case was decided by this Circuit and in-

volved all glass show cases with flexible joints, and which

case cites numerous other cases which have adopted the

uniform rule in keeping with the rule of Boyd vs. Cherry,

and Carson vs. American Smelting and Refining Com-

pany.

It appears that the Trial Court's decision is based upon

certain presumptions which the Court cites no authority

for the making thereof, and which presumptions appear to

be against the facts contained in the testimony, and his

decision then continues to be based upon claimed dis-

tinctions of fact and law, which facts are not present in

this case, and which law is not cited by the Court and is

unknown to the Plaintiff if it is to be found.
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(R 36)

"Antonsen's actions are entirely convincing to the

court if other proof were lacking. He had old news-

papers to dispose of and came to inspect the Rafter's

machine. He became convinced that it was the de-

vice he desired and at the same time discovered that

Rafter did not entirely know the full potentialities of

the product. He said at this time that Rafter had
'a gold mine and doesn't know it.' He purchased the

machine for Three Thousand ($3,000.00) Dollars, to-

gether with other things of slight value/'

It is strange that the Trial Court in his summary in the

preceding paragraph did not mention the sale by Rafter to

Antonsen of territorial rights. Antonsen purchased the

machine at that price because it gave him "protection in

the territory and some outlet for my paper." (R. 82)

This territorial protection was sold to others. Foster

testified (R. 323) that he purchased the machine from

Rafter with the exclusive right to manufacture in Massa-

chusetts. That he then paid Rafter $500.00 additional for

the right to operate in Connecticut.

Rafter testified (R. 283)

"I sold a machine to Mr. Wheeler, thirty days later

around March, 1924, for the Portland territory. I

allocated certain territorv to certain machines."

With this testimony before the Trial Court, the Court's

conclusion that Rafter did not appreciate the commercial

importance of paper excelsior seems to be based upon an

unsound premise.

Mr. Rafter's attempt to commercialize the market was

abortive because his machines could not operate success-

fully without change, and alteration. Mr. Henderson tes-

tified (R. 300) that he changed his machine in San Fran-

cisco, as follows

:
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"I helped Mr. Rafter adjust the shredding discs

on the San Francisco machine. I also had them ad-

justed again down there. I made a big improvement
after that. It was just a little suggestion of my own,
took them down to the machine shop and got leather

fiber or paper fiber, and cut a lot of little discs to go
on the axel where the disc goes on, so as to seperate

them so much, to broaden the width/'

The testimony of Wheeler and Hedrick of the change

made in the Defendant's machine has heretofore been set

out. The Foster machine operated unsuccssfully in Bos-

ton, we may largely infer because of no change in it. It is

fair to infer from all of this testimony that Rafter's ma-

chines were unsuccessful on the market, and that Rafter

did not create a new industry. That new industry was

created when Antonsen developed and commercialized his

tearing machine, and the tearing process as shown by his

testimony quoted elsewhere in this brief .

(R 36)

"He bought up other machines made by Rafter,

with the idea of putting them out of circulation."

Again the Court is mistaken in his statement of the

facts. The only other machine bought by Antonsen was

Mr. Foster's machine. Plaintiff challenges the accuracy

of the Court's statement. Plaintiff further urges that this

discrepancy in the Court's statement from the actual facts,

and the testimony of the case is indicative of a desire on

behalf of the Trial Court to make the Defendant's case ap-

pear as strong as possible in his written opinion. The

Court's statement just quoted is undoubtedly inadvertent,

but after all, is basic so far as the Plaintiff is concerned,

because the inference that the Trial Court would draw in

his mind where he is carrying in his mind the thought that
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Antonsen bought up other machines to put them out of cir-

culation when the sole and only testimony in the case is

that one other machine was bought up and that for the

sole purpose of showing what a true cutting machine of

the Rafter type was like.

(R 36)

"He then studied for some plausible differentiation,

and finally adopted the solidly, fixed discs with uni-

form separation."

Plaintiff is unable to discover any testimony whatsoever

in this case that would support the foregoing quoted con-

clusion of the Trial Court.

(R 36)

"This was an improvement over the Rafter ma-
chine, but was only such as a trained mechanic would
make once he saw torn excelsior made and conceived

its further manufacture with less difficulty desirable."

With cutting machines on the market since 1885, it does

seem peculiar that some trained mechanic did not make this

so-called apparent improvement.

At the risk of duplication, the Plaintiff desires to again

set forth a portion of the Supreme Court opinion in Dia-

mond R. Company vs. Con. Tire Company, supra,

"Its simplicity should not blind us as to its char-

acter. Many things, and the patent law abounds in

illustrations, seem obvious after they have been done,

and 'in the light of the accomplished results' it is oft-

en a matter of wonder how they so long eluded the

search of the discoverer and set at defiance the spec-

ulations of inventive genius."

With reference to the case of Eibel Process Company

vs. Minnesota and Ontario Paper Company, 261 , U. S.

45, the principal element of inventive genius in that case

was elevation of the paper making wire chute down which
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paper pulp was run, substantially an adjustment only in

the pre-existing machinery used in the prior art. If the ad-

justment in the Eibel case is properly construed, as inven-

tive genius, should it not be held in this case that it is in-

ventive genius for Plaintiff Antonsen to fixedly mount

opposite rotating discs in separation with the express ob-

ject in view to tear multiple layers of paper into narrow

strips of excelsior ?—to obtain an improved product where

all the prior art known to the patent office or the public up

to that time consisted of cutting multiple sheets into nar-

row strips by oppositely rotating discs with their edged

sides engaging and in shearing relation? This is espec-

ially true in view of the uncontradicted testimony that the

adoption of the tearing method resulted in increasing many

times over the capacity of former cutting excelsior ma-

chines. It resulted in a saving of $2.00 a ton in the cost

of manufacture. It speeded up production. It created a

better product, and as shown by the testimony, it developed

a new industry.

(R 37)

"Antonsen brought other suits to establish the

validity of the patent in localities where the defense

of lack of novelty would probably not be raised."

It is difficult to appreciate the foregoing inference of

the Court in view of the fact that the first case brought by

Antonsen for infringement was in the City of, San Fran-

cisco, where Rafter testified he sold and shipped his first

machine, the same having been sold to a Mr. Henderson

who operated the machine in that city.

The second action by Mr. Antonsen for infringement

was brought in Cleveland, Ohio, not far removed from the

City of Chicago, and the City of Kansas City, where Raf-
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ter testified he sold two of his machines. The third action

by Mr. Antonsen for infringement was brought in the

City of Spokane, Washington, within a few hours travel of

the City of Seattle, approximately the same distance from

Seattle as the City of Portland, in which the instant case

was brought.

The question of prior use or anticipation could well

have been raised in San Francisco. If Rafter's machine op-

erated in that city had been considered as anticipation of

Antonsen's invention it surely would have been pleaded as

a defense, for that case was stoutly resisted and very bit-

terly fought. This is likewise true of the cases in Cleve-

land and Spokane.

It is also difficult to understand the reason for the Trial

Court's conclusion when Rafter testified (R. 320) that An-

tonsen had brought suit against him for infringement be-

cause he. (Rafter) had engaged in the tearing excelsior

business about 30 days before the taking of Rafter's de-

position in the instant case, in Seattle, in April, 1933.

(R 36-37)

"Furthermore, of all the persons who saw the Raf-

ter machine in operation when driven by power, An-
tonsen and two persons who have been employed by
him for many years are the only ones who testify

that the Rafter machine did not produce torn ex-

celsior."

Plaintiff desires to again observe the attempted dis-

tinction by the Court of the Rafter machine with and

without power, and to again call attention to the fact that

this contention on the part of the Court belongs wholly and

solely to the Court, and did not enter into this case until

indicated by the Court upon the argument to the exceptions

to the Findings of Fact proposed by the Defendant.
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There were no references to the question of power in the

first findings, but such references appeared for the first

time in the findings finally signed by the Court.

In so far as the Court's statement in the preceding par-

agraph is concerned, about the production of torn excel-

sior by the Rafter machine, we refer back to the Court's

opinion (R. 33) in the following words

:

"The machine would cut paper with straight edges."

It should be borne in mind that there is a substantial

difference between torn paper excelsior as manufactured

by the Antonsen process and the somewhat roughened

edges of the excelsior produced by Rafter's machine when

that machine was overfed and overcrowded.

To summarize this analysis of the Court's opinion, it

may fairly be said that the Court makes the following ob-

servations :

1. Rafter designed a machine with cutting discs in fac-

ial contact.

2. Rafter intended to make cut excelsior.

3. Rafter's machine cut straight edged excelsior when

a few sheets were fed.

4. Rafter's machine that was sold to Foster and ex-

amined by Plaintiff's expert, Rockwell, was of this type

of construction.

5. Rafter's machine became changed from a cutting to

a tearing machine by: a. dulling and chipping of the

cutting discs, b. Weakening of the spring, c. Failure

to keep the nuts tight, d. Difference in thickness of the

washers.

6. Separating the discs in fixed position and out of fac-

ial contact is an improvement in the prior art.

7. Antonsen performed the service of fixedly mount-
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ing the separated discs.

8. Antonsen correctly stated the mechanical principals

and the process involved in the change in February, 1925.

Are not these findings contained in the opinion of the

Trial Court in themselves sufficient to establish that An-

tonsen did invent the machine and process now involved in

this suit, and that the defense of prior use in so far as the

Rafter machine is concerned has not been established by

that degree of proof required by the law ?

A comparison of the patent applications of Rafter and

Antonsen indubitably establishes that Antonsen fully un-

derstood the old and the new machines and methods of

manufacturing paper excelsior. Also, that Rafter did not

know, understand or appreciate the tearing machine or

method and his application teaches the public nothing.

It seems difficult that the Trial Court could reach the

conclusion after an examination of such undeniable indis-

putable evidence, that Rafter was the inventor of the ma-

chines and process and that Antonsen stole them from him.
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THE LAW
The issues of law in this case naturally divide themselves

into four main classifications, as follows

:

I. The burden of proof on issue of prior use.

II. Prior use must be understood.

III. Oral testimony on prior use not reliable.

IV. Invention vs. Mechanical improvement.

Many of the cases cited support more than one of the

principal divisions above suggested, but for the sake of

convenience of the Court we have undertaken at the ex-

pense of repetition, to put the authorities in the classifica-

tion to which we feel they rightfully belong.

I

BURDEN OF PROOF ON ISSUE OF PRIOR USE.

The United States Supreme Court has expressed itself

and formulated a rule with reference to the burden of

proof on issue of prior use. There has been a uniform

adoption of the Supreme Court rule by the District and

Circuit Courts. The 9th Circuit has adopted the rule in

several cases, which are cited herein.

The Barbed Wire Patent, 143 U. S. 275, 284.

"We have now to deal with certain unpatented de-

vices, claimed to be complete anticipations of this pat-

ent, the existence and use of which are proven only

by oral testimony. In view of the unsatisfactory char-

acter of such testimony, arising from the forgetful-

ness of witnesses, their liability to mistakes, their

proneness to recollect things as the party calling them

would have them recollect them, aside from the temp-

tation to actual perjury, courts have not only imposed
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upon defendants the harden of proving such devices,

but have required that the proof shall be clear, satis-

factory and beyond a reasonable doubt... Witnesses

whose memories are prodded by the eagerness of in-

terested parties to elicit testimony favorably to them-

selves are not usually to be depended upon for accur-

ate information. The very fact, which courts as well

as the public have not failed to recognize, that almost

every important patent, from the cotton gin of Whit-

ney to the one under consideration, has been attacked

by the testimony of witnesses who imaged they had

made similar discoveries long before the patentee had

claimed to have invented his device, has tended to

throw a certain amount of discredit upon all that class

of evidence, and to demand that it be subjected to the

closest scrutiny. Indeed, the frequency with which

testimony is tortured, or fabricated outright, to build

up the defense of a prior use of the thing patented,

goes far to justify the popular impression that the in-

ventor may be treated as the lawful prey of the in-

fringer. The doctrine was laid down by this court in

Coffin v. Ogden, 18 Wall, 120, 124, that "the burden

of proof rests upon him/' the defendant, "and every

reasonable doubt should be resolved against him."

Deering v. Winona Harvester Works, opinion by Mr.

Justice Brown, 155 U. S. 286, 300.

"This case is an apt illustration of the wisdom of

the rule requiring such anticipations to be proven by

evidence so cogent as to leave no reasonable doubt in

the mind of the court, that the transaction occurred

substantially as stated."
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Eibel Porcess Company vs. Minnesota and Ontario Pa-

per Company, 261 U. S. 45 ; 67 L. Ed. 523, at page 531, the

Supreme Court of the United States, speaking through

Chief Justice Taft, said

:

"The oral evidence on this point (referring to the

question of prior use) falls far short of being enough

to overcome the presumption of novelty from the

granting of the patent. The temptation to remember

in such cases and the ease with which honest witnesses

can convince themselves after many years of having

had a conception at the basis of a valuable patent are

well known in this branch of the law, and have pro-

perly led to a rule that evidence to prove prior discov-

ery must be clear and satisfactory." (citing cases)

In Cantrell vs. Wallick, 117 U. S. 689, 695; 6 Sup. Ct.

970; 29 L.Ed. 1017,

"the grant of letters patent is prima facie evidence

that the patentee is the first inventor of the device

described in the letters patent and of its novelty. * * *

Not only is the burden of proof to make good this de-

fense upon the party setting it up, but it has been held

that 'every reasonable doubt should be resolved

against him! "

Parker v. Stebler et at., (C. C. A. 9) 177 F. 210, 212.

"It is well settled that the defense of prior use

must be established by evidence which proves it be-

yond a reasonable doubt. The question of novelty is

a question of fact. Turrill v. Michigan Southern R.

R. Co., 1 Wall. 491, 17 L. Ed. 668. And it has been

held that the oral testimony of many witnesses, if
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unsupported by any evidence consisting of documents

or things, must be very reasonable or very strong to

establish the defense of prior use. The Barbed Wire

Patent, 143 U. S. 275; 12 Sup. Ct. 443, 450; 36 L.

Ed. 154; Deering v. Winona Harvester Works, 155

U. S. 286; 15 Sup. Ct. 118; 39 L. Ed. 153."

San Francisco Cornice Company v. Beyrie, 195 F. 516,

518, (CCA. 9)

"With respect to the first defense, the rule is that

the burden of proof is upon the Defendant to estab-

lish this defense, for the grant of Letters Patent is

prima facie evidence that the patentee was the first

inventor of the device or the discoverer of the art of

process, described in the Letters Patent and of its

novelty." (citing Smith vs. Good Year, 93 U. S. 486,

489; 23 L. Ed. 952, and Lehnbeuter vs. Holthaus,

105 U. S. 94, 96; 26 L. Ed. 939).

"Not only is the burden of proof to make this de-

fense upon the very party setting it up, but it has

been held that every reasonable doubt should be re-

solved against him." (citing Cantrell vs. Wallrick,

117 U. S. 689, 695; 29 L. Ed. 1017; 6 Sup. Ct. 970).

Diamond Patent Company v. S. E. Carr Company (C. C
A. 9) 217 F. 400, 402. This case was tried before Frank

PL Rudkin, Judge of the Northern Division, Eastern Dis-

trict of Washington. The opinion of the C. C A. was by

Judge Gilbert, and in part is as follows

:

"(1, 2) The appeal herein presents the single ques-

tion whether the evidence introduced to prove prior

use is in law sufficient to negative the novelty of the
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invention. Concerning the nature of the evidence re-

quired to establish the defense of prior use, it was

said, in Coffin v. Ogden, 18 Wall, 120; 21 L. Ed.

821

:

'The invention or discovery, relied upon as a de-

fense, must have been complete, and capable of pro-

ducing the results sought to be accomplished, and

this must be shown by the defendant. The burden of

proof rests upon him, and every reasonable doubt

should be resolved against him! '*

Wilson and Willard Manufacturing Company et al. v.

Bole et al. (C. C. A. 9) 227 F. 607, 609.

"The general rule that a person who attacks the

validity of a patent issued to another must make out

his case by clear and satisfactory proof, or by proof

beyond a reasonable doubt, will not be gainsaid. This

rule is founded in reason. It presupposes an adjudi-

cation by the Patent Office of every fact essential to

the validity of the patent, and one who attacks that

adjudication in a collateral proceeding must establish

his claim by clear and satisfactory proof, or, as is of-

ten said, by proof beyond a reasonable doubt."

The Court's attention is called to the case of Carson v.

American Smelting & Refining Company, -293 F. 771 ; 4 F.

(2d) 463 ; 11 F. 2d) 766. This case was tried before Judge

Neterer in Seattle, and the process patent was held void

because of anticipation.

The decision of the Trial Court was reversed by the

Court of Appeals of this Circuit, the opinion being by

Judge Gilbert. In its opinion, the Court again emphasized
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the rule that anticipation must be established beyond a

reasonable doubt. The opinion states

:

"In Deering v. Winona Harvester Works, 155 U.

S. 286, 300; 15 S. Ct. 118; 123 (39 L. Ed. 153) it

was said: 'Oral testimony unsupported by patents

or exhibits tending to show prioi use of a device

regularly patented, is, in the nature of the case, open

to grave suspicion'. And the Court confirmed the

wisdom of the rule requiring such anticipation to be

proven by evidence so cogent as to leave no reason-

able doubt in the mind of the Court that the transac-

tion occurred substantially as stated." 4 F. (2d)

468.

Thereafter the appellee filed a petition to re-open the

case and be permitted to amend its answer by setting forth

prior use of the invention in certain furnaces used by the

late Superior Smelting Company at Dollar Bay, Michigan.

This petition was supported by many affidavits. The

opinion of the Court, 11 F. (2d) 770, as to the contents of

these affidavits, is as follows

:

"But if the application here rested alone upon the

affidavits presented by the appellee, the showing

would be insufficient to establish prior use of the in-

vention so as to defeat the patent. In Gayler vs.

Wilder, 10 How. 477; 13 L. Ed. 504, it was held that

the prior use must be so far understood and practiced

or persisted in as to become an established fact ac-

cessable to the public, and contributing definitely to

the sum of knowledge. In Ajax Metal Company vs.

Brady Brass Company (C. C.) 155 F. 409, 416, it

was said: 'It is encumbent upon the Defendants,
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therefore, to show that the prior use which is set up

was so far appreciated at the time and adopted or fol-

lowed as to create a well understood, if not an estab-

lished practice, capable at any time of being resorted

to, and not something indefinite, incidental and fugi-

tive which is now hunted up and brought forward

simply for the purpose of defeating the patent.' In

Anthracite Separator Company vs. Pollack (C. C.)

175 F. 108, 111, it was held that prior use, in order to

negative novelty, must be something more than an

accident or casual one; that the use must have been

accessible to the public, and an established fact in the

art. It is well settled that the oral testimony of many

witnesses, if unsupported by any evidence consisting

of documents or things, must be very reasonable or

very strong to establish the defense of prior use. The

Barbed Wire Patent, 12 S. Ct. 450; 143 U .S. 275 ; 36

L. Ed. 161 ; Deering vs. Winona Harvester Works,

15 S. Ct. 118; 155 U. S. 286; 39 L. Ed. 153.

"In the Barbed Wire Patent case, Mr. Justice

Brown said : 'The frequency zvith which testimony

is tortured or fabricated outright to build up the de-

fense of a prior use of the thing patented goes far to

justify the popular impression that the inventor may

be treated as the lawful prey of the infringer/

"In Kalamazoo Loose Leaf Binder Company vs.

Wilson Jones L. L. Co. (D. C.) 286 F. 715, 717,

Judge Hand said : 'I think the proof scarcely comes

up to the severe standard imposed in such cases.

There is no documentary corroboration of it, and the

testimony of the witnesses, though unimpeached, is

not supported by any circumstances which put it be-
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yond the inevitable infirmities of their recollection.

The most recent declaration of the Supreme Court in

Symington vs. National Castings Company, 39 S. Ct.

542 ; 250 U. S. 383 ; 63 L. Ed. 1045, shows no disposi-

tion to relax the well-established canon/

"The question whether or not the appellee should

have leave to apply to the court below for permission

to file a bill of review must be decided upon the show-

ing made upon the affidavits (Suhor vs. Gooch, 248

F. 870, 160 C. C. A. 628), and permission in such a

case will be denied unless the evidence is so con-

trolling that it would probably induce a different

conclusion from that on which the decree was based."

Ward Baking Company v. Hazelton Baking Company

(D. C. M. C. Pennsylvania) 292 F. 202, 204.

"The burden of disproving validity rests with

those preferring the charge. The grant of the pat-

ents carries with them the presumption of their valid-

ity. The prima facie of validity is so strong that the

burden of proof upon a defendant to establish de-

fenses that attack the validity of a patent is the same

as that upon the prosecution in a criminal case. Courts

are not permitted, therefore, to constitute themselves

into a board of reviewing examiners and on nicely

balanced considerations find that the patent office ex-

aminers were in error. The grant of the patent car-

riers with it the respect due a contract made on behalf

of the government by those expert and authorized to

act for it in honesty and good faith, and unless proof

is forthcoming carrying conviction beyond reasonable
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doubt to the contrary, its validity will not be im-

peached. In the light of these observations, the

charge of invalidity must be met."

PART II.

PRIOR USE MUST BE UNDERSTOOD

The Barbed Wire Patent, 143 U. S. 275, 284,

"
'If the thing were embryotic or inchoate; if it

rested in speculation or experiment; if the process

pursued for its development had failed to reach the

point of consummation, it cannot avail to defeat a

patent founded upon a discovery or invention which

was completed, while in the other case there was only

progress, however near that progress may have ap-

proximated to the end in view! This case was subse-

quently cited with approval in Cantrell v. Wallick, 117

U. S. 689, 696, and its principle has been repeatedly

acted upon in the different circuits. Hitchcock v.

Tremaine, 9 Blatchford 550; Parham v. American

Button-Hole Machine Co., 4 Fisher 468; American

Bell Telephone Co. v. Peoples' Telephone Co., 22 Fed.

Rep. 309."

Diamond Patent Company v. S. E. Carr Company (C.

C. A. 9) 217 F. 400, 402.

"In Gayler v. Wilder, 10 How. 477; 13 L. Ed. 504,

it was held that the prior use must be so far under-

stood and practiced or persisted in as to become an

established fact, accessible to the public and contri-

buting definitely to the sum of knowledge. Cases ap-

plying these rules are Acme Flexible Clasp Co. v.

Cary Mfg. Co. (C. C.) 96 Fed. 344, Anthracite Sep-
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arator Co. v. Pollock (C. C.) 175 Fed. 108, Ramsay

v. Lynn, (C. C.) 187 Fed. 218, and Ajax Metal Co. v.

Brady Brass Co. (C. C.) 155 Fed. 409. Under the

rule established by these decisions, we are required to

view with caution and careful scrutiny evidence which

is introduced to show a prior use that destroys the

pecuniary value of a patent, which has met with com-

mercial success and has been of value to the com-

munity/
J

Beckwith v. Malleable Iron Range Co., (C. C. E. D.

Wisconsin) 175 F. 1001, 1010.

"Thus it appears that the convex protuberance on

defendant's prior structures, the Weiser, Drawn, and

Hicks ranges, was simply accidental. It attracted no

attention and was considered a matter of no signifi-

cance until Beckwith made this feature an important

element in his combination. The law is well settled

that such prior accidental production, when the char-

acter and function were not recognized until the pat-

ented invention came into being, cannot be relied upon

by way of anticipation. Walker on Patents (4th Ed.)

67; Wickelman v. Dick Co., 88 Fed. 264, 266, 31 C. C.

A. 530; Tilgham v. Proctor, 102 U. S. 707, 711, 26

L. Ed. 279; Pittsburg Reduction Co. v. Cowles Co. (C.

C.) 55 Fed. 301 ; Chase v. Fillebrown (C. C.) 58 Fed.

377.

Looking backward, several stovemakers now see

how nearly they approached the consummation finally

reached by Beckwith; but none of them hit upon the

coacting law by means of which these three elements

were combined to produce new and practical results so
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long- sought. Their unsuccessful efforts in the art

cannot now defeat a patent founded upon a readjust-

ment of materials by which new and useful results

have been brought about. Edison El. Co. v. Novelty

Co., 167 Fed. 977, 980, 93 C. C. A. 387."

Ajax Metal Company vs. Brady Brass Company, (C.

C. D. New Jersey) 155 F. 409, 415.

"There can be no question, under the evidence, that

at the date stated the Brady Metal Company did

make a journal composed of copper, tin, and lead in

the proportions suggested. This is proved by docu-

mentary evidence which cannot be controverted, the

original letters from the metallurgical chemists who

made the analysis having been produced, where the

copper is given at 65.29 per cent., the tin at 7.54 per

cent, and the lead at 26.56 per cent., with traces of

zinc and iron which are not material, the percentage

of tin being subsequently corrected and reduced to

5.93, by taking out the antimony which had been inad-

vertently included. But while a single previous know-

ledge or use, such as this, may be enough to negative

novelty, (Coffin v. Ogden, 18 Wall. 120, 21 L. Ed.

821 ; Daniel v. Restein (C. C.) 131 Fed. 469), the use

must be .something more than an accidental or casual

one (Tilghman v. Proctor, 102 U. S. 707, 26 L. Ed.

279). It must, indeed, be so far understood and prac-

ticed or persisted in as to become an established fact,

accessible to the public and contributing definitely to

the sum of human knowledge. Gayler v. Wilder, 10

How. 477, 497, 13 L. Ed. 504; Acme Flexible Clasp

Co. v. Cary Mfg. Co. (C. C.) 96 Fed. 344. It is in-
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cumbent on the defendants, therefore, to show that

the prior use which is set up was so far appreciated at

the time, and adopted or followed, as to create a well-

understood, if not an established, practice, capable at

any time of being resorted to, and not something in-

cidental, indefinite, and fugitive, which is not hunted

up and brought forward simply for the purpose of de-

feating the patent. It is just here that the use by the

Brady Metal Company, which is relied upon, is chal-

lenged, and is open to question."

Chisholm et al. v. Randolph Canning Co., (C. C. Wis-

consin) 135 F. 815, 816.

"While it is true that the resemblance in the general

form of the machines is striking, it is obvious from the

descriptions given by Mme. Faure that she had no

conception of the impact method which was discovered

by the Chisholms. As it now appears that her device

is incapable of its practical performance, I am of opin-

ion that it constitutes no bar to the claims of invention

in the Chisholm patent.'
'

Chisholm et al. v. Fleming et al. (C. C. Delaware) 133

F. 924, 926.

"There is a general similarity in point of appear-

ance between the Faure machine and the machine of

the patent in suit ; but with respect to the adjustment

and characteristics of the working parts of the two

machines, determinative of the nature of the process

carried on by them, there are marked and important

differences, producing different results. It may be

well here briefly to refer to some of these differences.
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In the machine of the patent in suit, or Chisholm pod-

der, there is a clearance of an inch or more between

the tips of the beaters and the faces of the counter-

beaters or lifting ribs. In the Faure machine the

clearance is only three eights of an inch. By reason

of this difference, while green peas can be hulled only

by impact in the Chisholm machine, the pods can and

necessarily must be abraided in the Faure machine to

the extent to which they are caught between the tips

of the beaters and the faces of the counter-beaters.

"

It is interesting to note that in the case of Chisholm

v. Johnson, 106 F. 191, the patent on the process of hulling

peas by impact was upheld against one of the defenses set

up, to-wit: That the patent in suit was anticipated by a

French patent. The Circuit Court of Appeals (115 F.

625) reached the conclusion that the patent in suit was

void because of anticipation. A dissenting opinion by

Judge Gray was filed in that case, which in part is as fol-

lows:

"It does not appear in evidence that the thought of

hulling peas by impact had ever occurred to her

(French patentee) and the machine of her patent was

built to act in a different way, that was to hull peas

by attrition and abrasion. One who accomplishes a

result by a process which is only partially, or not at all

understood by him, has invented nothing, and cannot

deprive another who afterwards discovers and pro-

claims the true principle of the operation, of the right

of an inventor.

"

This dissenting opinion was followed in three later cas-

es, Chisholm v. Flemming, 133 F. 924; Chisholm v. Rud-
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olph Canning Company, 135 F. 815; both of which are

cited hereinabove, and in the case of Chisholm v. Canastota

Can Company, 135 F. 816. In all three of these cases the

Chisholm patented process for hulling peas was upheld and

that the French patent did not constitute anticipation.

Boyd v. Cherry, (C. C. Iowa) 50 F. 279, 282.

"It only remains to consider the defense of prior

use. The proof undoubtedly shows that, before the

date of Cooley's invention, several other persons had

been in the habit of occasionally submerging vessels

containing milk during the process of raising cream

therefrom, and in some instances, at least, such use

was public. But it also clearly appears that none of

these persons proceeded so far as to discover the util-

ity of the process, or were aware of the fact that by

it the important and valuable results since achieved by

Cooley could be secured. It is beyond doubt that Coo-

ley was the first to discover and to make known to

the public the fact that by this process the cream could

be raised in a much shorter period of time than by any

other known means, and that by it a better quality of

butter was to be secured at a reduced cost. The others

doubtless came very near to this discovery, but they

overlooked it, as is apparent from the fact that no

other one of them thought enough of the process to

permanently adopt it, or to apply for a patent upon it,

until after the Cooley patent had come into use and its

great utility had been demonstrated. It follows that

the controlling question upon this branch of the case

is whether it is necessary for the defendant, in order

to sustain the defense of prior use, to show cause, not



84

only that the process was publicly used before Cooleys

discovery, but that it was so used by some person or

persons who perceived the fact of its utility, and who

knew what could be accomplished by it, and who com-

municated this information to the public.

But, upon authority and upon principle, I am con-

strained to answer this question in the affirmative.

In Tilghman v. Proctor, 102 U. S. 711, the supreme

court, through Mr. Justice Bradley, held an alleged

prior use not sufficiently proved, for the reason,

among others, that the result had been accidentally

and unwittingly produced, while the operators were in

pursuit of other and different results, without excit-

ing attention, and without its even being known what

was done, or how it had been done. In Pelton v. Wat-

ers, 7 O. G. 426, the rule is distinctly recognized thai

the prior discoverer or inventor must have had such

a conception of the invention as would enable him to

give it to the public. Said Emmons, speaking of the

alleged prior inventor in that case, "he not only did not

give and could not give it (the invention) to the pub-

lic, but he did not possess it himself." The same rule

is recognized in Andrews v. Carman, 9 O. G. 1011,

where it is declared, in effect, that the person "who

first discovers the principle, and by putting it into

practical and intelligent use first makes it available to

man," is the first inventor.

If the alleged prior use of the process was under

such circumstances that the public obtained no know-

ledge of the mode of its operation, or of the results to

be attained by it, there is no prior use, within the

meaning of the patent law.
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"In other words, if the parties who made the com-

bination, although seeing with the eye perceived not,

and hearing with the ear understood not, * * * they

added nothing to their own stock of knowledge; and

the fact, if observed by other men, (if they understood

it not) added nothing to the science on that subject.

Therefore the invention was not made until the parties

contriving, or others observing, the existing combin-

ation, saw that it could be made available for the pur-

pose of producing a result similar to the one which

the plaintiffs have mentioned in their specification.

"

Ransom v. Mayor, 1 Fish. Pat. Cas. 267."

Carson v. American Smelting & Refining Co., (C. C. A.

9) 11 F. (2d) 766,771.

"(1, 2) But, if the application here rested alone upon

the affidavits presented by the appellee, the showing

would be insufficient to establish prior use of the in-

vention so as to defeat the patent. In Gayler v. Wild-

er, 10 How. 477, 13 L. Ed. 504, it was held that the

prior use must be so far understood and practiced or

persisted in as to become an established fact, accessible

to the public and contributing definitely to the sum of

knowledge. In Ajax Metal Co. v. Brady Brass Co.

(C. C.) 155 F. 409, 416, it was said: "It is incumbent

on the defendants, therefore, to show that the prior

use which is set up was so far appreciated at the time,

and adopted or followed, as to create a well-under-

stood, if not an established, practice, capable at any

time of being resorted to, and not something inciden-

tal, indefinite, and fugitive, which is now hunted up

and brought forward simply for the purpose of de-
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feating the patent." In Anthracite Separator Co. vv

Pollock (C. C.) 175 F. 108, 111, it was held that prior

use, in order to negative novelty, must be something

more than an accidental or casual one ; that the use

must have been accessible to the public and an estab-

lished fact in the art.

There is nothing in the proof offered by the

appellee to show that any person other than the

appellant ever conceived the idea of dispensing with

fettling by banking the ores against the furnace

sides. If any other person conceived that idea

his conception is not shown to have been made known

to anyone, or in any way disclosed to the public as an

improvement or otherwise. // the furnaces were in

fact operated in the manner asserted by the appellee, it

must have been done without any conception of the

inventive idea which underlies the patent. It is not

even hinted that such operation was recognized as

a discovery, or as a new operation or an improved

operation, or as anything different from that which

had gone before.

"

Anthracite Separator Co. v. Pollock et al. (C. C. M. D.

Pennsylvania) 175 F. 108-111.

J'Even if it was partially appreciated while it lasted,

and the possibilities residing in it recognized, the op-

erative principle does not appear to have been under-

stood, so as to be intelligently reproduced. A prior

use, in order to negative novelty, must be something

more than an accidental or casual one. It must, in-
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deed, be so far understood and practiced, or persisted

in, as to contribute to the sum of human knowledge

and be accessible to the public, becoming an estab-

lished fact in the art. Gayler v. Wilder, 10 How. 477,

497, 13 L. Ed. 504; Tilghman v. Proctor, 102 U. S.

707, 26 L. Ed. 279 ; Acme Flexible Clasp Company v.

Carey Manufacturing Company (C. C.) 96 Fed. 344;

Ajax Metal Company v. Brady Brass Company (C.

C.) 155 Fed. 409. There is not the remotest approach

to anything of that kind here. No doubt, as already

stated, there was a conforming structure, with a some-

what similar function, and looking back with the light

which we now have we are able to see that the parties

had the device of the patent almost, if not quite, in

hand. But they did not follow it up, as they should,

and, stopping short where the present inventor went

on, it cannot be brought in now to anticipate and de-

feat what he has successfully achieved by himself.
,,

PART III.

ORAL TESTIMONY ON PRIOR USE NOT RELIABLE

It will be noted that in many of the cases cited in this

classification, the Court in its opinion refers only to oral

testimony as being insufficient, although there was before

the Court in evidence either models as approximate copies

of alleged anticipating devices or letters tending to verify

the oral testimony or portions of original devices attached

to and a part of complete models of the alleged anticipating

device. It will be observed that notwithstanding such phy-

sical evidence was before the Court, the opinion refers to

the same only as oral testimony.

This is especially pointed out because in the instant case
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alleged samples of old excelsior were introduced, but iden-

tified as authentic only by the witness producing the same,

is not authenticated within the exhibit itself. This is fur-

ther important, in that, in the instant case, the Trial Court

in his opinion presumes that the present Defendant's ma-

chine in its mechanical condition at the time of trial was

the same as when it was originally manufactured by Raf-

ter approximately nine years prior to the date of trial.

Deering v. Winona Harvester Works. Opinion by Mr.

Justice Brown, 155 U. S, 286-300.

"Taking this evidence together, it falls far short of

establishing an anticipation with that certainty which

the law requires. As we have had occasion before to

observe, oral testimony, unsupported by patents or ex-

hibits, tending to show prior use of a device regularly

patented is, in the nature of the case, open to grave

suspicion. The Barbed Wire Patent, 143 U. S. 275.

Granting the witnesses to be of the highest character,

and never so conscientious in their desire to tell only

the truth, the possibility of their being mistaken as to

the exact device used, which, though bearing a general

resemblance to the one patented, may differ from it in

the very particular which makes it patentable, are such

as to fender oral testimony peculiarly untrustworthy;

particularly so if the testimony be taken after the lapse

of years from the time the alleged anticipating device

was used. If there be added to this a personal bias, or

an incentive to color the testimony in the interest of

the party calling the witness, to say nothing of down-

right perjury, its value is, of course, still more ser-

iously impaired.
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"The very exhibit produced by the witness Heller

contradicted, so far as it could contradict, his testi-

mony, and the witnesses who ought to have corrobor-

ated his story, gave a versoin which showed it to be

untrue in more than one important particular."

Carson v. American Smelting & Refining Co., 4 F (2d)

463, 468.

"The evidence of such prior use consists wholly of

the oral testimony of witnesses given 18 years after

the event. It is unaccompanied by writing, drawing,

model, or kindred exhibit, or physical evidence of any

kind."

Parker v. Stebler et al, (C. C. A. 9) 177 F. 210, 212.

"In the present case no physical evidence of the

Ruggles invention is produced in evidence save a truck

which was made for use in evidence, constructed from

memory seven years after the original track had dis-

appeared from view. The irons which are produced

and which were taken from the first experimental

truck made by Ruggles cannot be said to furnish phy-

sical evidence of his invention, for only a portion of

those irons was produced, and those which were pro-

duced obviously could not be used, fashioned as they

are, in the device which is exhibited as the Ruggles in-

vention. In Cantrell v. Wallick, 117 U. S. 689 6 Sup.

Ct. 970, 29 L. Ed. 1017, the court said : "The burden

of proof is upon the defendants to establish this de-

fense. For the grant of letters patent is prima facie

evidence that the patentee is the first inventor of the

device described in the letters patent and of its nov-

elty."
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And in the Barbed Wire Patent Case the court

said: "The frequency with which testimony is tor-

tured or fabricated outright, to build up the defense of

prior use of the thing patented, goes far to justify the

popular impression that the inventor may be treated

as the lawful prey of the infringer."

In brief, the courts have recognized the rule that

the oral testimony of witnesses speaking from mem-

ory only in respect to past transactions and old struc-

tures claimed to anticipate a patented device, physical

evidence of which is not produced, is very unreliable,

and that it must be so clear and satisfactory as to con-

vince the court beyond a reasonable doubt before it

will be accepted as establishing anticipation. Knicker-

bocker & Co. v. Rogers, (C .C. 61 Fed. 297; Pratt et

al. v. Sencenbaugh et al. (C. C.) 64 Fed. 779; Wickes

v. Lockwood (C. C.) 65 Fed. 610; Singer Mfg. Co. v.

Schenck (C. C.) 68 Fed. 191 ; Emerson Electric Mfg.

Co. v. Van Nort Bros. (C. C.) 116 Fed. 974; Petti-

bone, Mulliken & Co. v. Penn. Steel Co. (C. C.) 133

Fed. 730."

Nilson et al v. Ford Motor Co., 38 F. (2d) 1001, 1002.

"(4) 2. In cases such as Ais, where witnesses are

testifying to events long past, oral testimony unsup-

ported by documentary or other physical evidence is

open to grave suspicion for the reasons set forth in

the following authorities: The Barbed Wire Patent,

143 U. S. 275, 284, 12 S. Ct. 443, 36 L. Ed. 154;

Deering v. Winona Harvester Works, 155 U. S. 286,

300, 301, 15 S. Ct. 118, 39 L. Ed. 153; National Hol-

low B. B. Co. v. Interchangeable B. B. Co. (C. C. A.)

106 F 693, 703.
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PART IV.

INVENTION V. MECHANICAL IMPROVEMENT

It will be observed that the Trial Court in his opinion

stated that Plaintiff performed a service which consisted

of an improvement in the prior art of shredding paper, but

added that it was such an improvement as any trained me-

chanic would make. The following citations take issue

with Judge Fee, and establish a different rule.

Ward Baking Company v. Hazelton Baking Company

(D. C. M. C.) Pennsylvania) 292 F. 202, 204.

106 F. 693, 703."

* "It cannot be said from the comparison observed be-

tween the uses made of the oxidizing persulphates and

bromate that the effects produced are the same as ap-

plied to the same subject-matter and thus constitute

chemical equivalents. And for the same distinguishing

results in the comparisons made between the uses, if

the chemicals mentioned should be regarded as substi-

tutions, there being new properties and results devel-

oped in the art of bread making, it cannot be said that

such results would have been obvious to those skilled

in the art of bread making. In the substitution of fusil

oil for alcohol as a solvent of camphor in conjunction

with nitrocellulose in the manufacture of pynoxyline,

thereby giving a better result than the menstrum

previously used, and at less expense, the court said

:

"The fact that alcohol has been used for many

years as a menstrum, when a cheaper solvent could

have been used, and would have been, if the avail-

ability of fusil oil as a substitute had been obvious to

those skilled in the art, is inconsistent with the sugges-
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Hon that nothing but the mere exercise of judgment

was involved in selecting it as a substitute." Cellu-

loid Co. v. Amer. Zylonite Co. (C. C.) 35 Fed. 301."

In the case of Diamond Rubber Company vs. Consoli-

dated Tire Company, 220 U. S. 428, the Court held

:

"It possesses such amount of change from the prior

art as to have received the approval of the patent of-

fice, and is entitled to the presumption of invention

which attaches to a patent. Its simplicity should not

blind us as to its character. Many things, and the

patent law abounds in illustrations, seem obvious af-

ter they have been done, and 'in the light of the ac-

complished result' it is often a matter of wonder how

they so long 'eluded the search of the discoverer and

set at defiance the speculations of inventive genius/

Pearl vs. Ocean Mills, 2 Bann. and Ard., 469, Fed.

Cas. No. 10, 876, 11 Off, Gaz. 2. Knowledge after

the event is always easy, and problems once solved

present no difficulties, indeed, may be represented as

never having had any. And expert witnesses may

be brought forward to show that the new thing which

seems to have eluded the search of the world was al-

ways ready at hand, and easy to be seen by a merely

skillful attention. But the law has other tests of the

invention than subtle conjectures of what might have

been seen and yet was not. It regards a change as

evidence of novelty. The acceptance and utility of

change as a further evidence, even as demonstration."

In the case of Expanded Metal Company vs. Bradford,

214 U. S. 366, the Supreme Court of the United States

held:
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"It is suggested that Golding's improvement, while

a step forward, is nevertheless only such as a me-

chanic skilled in the art, with the previous inventions

before him, would readily take ; and that the invention

is devoid of patentable novelty. It is often difficult to

determine whether a given improvement is a mere

mechanical advance or the result of the exercise of

the creative faculty amounting to a meritorious in-

vention. The fact that the invention seems simple af-

ter it is made, does not determine the question ; if this

were the rule, many of the most beneficial patents

would be stricken down."
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CONCLUSION
From the foregoing analysis of the evidence, of the

Court's opinion and of the law, Plaintiff respecti fully sub-

mits that the Trial Court erred in voiding Plaintiff's pat-

ent, and in failing to hold Defendant liable for infringe-

ment of the machine and process, Claims 1, 2 and 7 of

Plaintiff's patent in suit.

The Trial Court erred in lessening the degree of De-

fendant's burden of proof to establish prior use. Prior

use must be established beyond a reasonable doubt. The

case of Lee vs. Upson & Hart Co., (C. C. D. Connecti-

cut) 43 F. 670, 671, cited by Judge Fee is distinguishable

on its facts from the instant case. The very illustration

used in the opinion of the Lee case serves to distinguish

it. The Court in the Lee case said:

"It was not a mystery to them. If the improvement

had been a complex mechanism, if the essence of the

invention had been the nice adjustment of parts to

produce a result, or if the thing to be done required

genius of a superior order, the testimony would have

been insufficient, but it requires much less testimony

to satisfy a court that the Messrs. Hart, who had

brazed, and welded, and but-welded, for years, con-

ceived and carried out the idea of but-welding instead

of brazing the inclined end lips of a blank, than it

would to satisfy a court that they had made a new

and complicated machine."

In the instant case, Rafter was new in the excelsior

business, in fact his supposed invention was made in the

first month of his first experience with excelsior machines.

His was a complicated machine—especially for a novice
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in the excelsior manufacturing business. Plaintiff insists

that invention by Rafter was not probable, but highly im-

probable.

If Rafter's machines did weaken and wear, so that as

the Court found, they accidentally and unknowingly pro-

duced some rough edged excelsior, such result was unin-

tentional and was not appreciated or perceived. If this

did happen, no knowledge was added to the prior art.

In conclusion, it must be said that the defense failed to

establish that such worn out condition occurred prior to

Plaintiff's invention—therein the defense failed to estab-

lish its case by even the preponderance of evidence, not

to mention proof beyond a reasonable doubt.

The decree should be reversed, and an accounting

ordered.

Respectfully submitted,

Clarence W. Pierce,

Attorney for Plaintiff,
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After certain denials, appellee in his answer,

specifically pleads various of the statutory defenses:

First: That the appellant was not the orig-

inal and first inventor or discoverer of any ma-

terial and substantial part of the thing patented;

Second: That he surreptitiously or unjustly

obtained the patent or that it was in fact in-

vented by another;

Third: That it had been described in some

printed publication prior to his supposed inven-

tion or discovery thereof for more than two

years prior to his application for a patent there-

for; and,

Fourth: That it had been in public use or on

sale in this country for more than two years

before his application for a patent, or had been

abandoned to the public.

Upon issues joined trial was had.

These facts admit of no dispute in the record:

One Claude C. Rafter, on and prior to 1923, lived in

Seattle, Washington. So did appellant, Antonsen.

In the summer of 1923 Rafter conceived of and built

a machine for the purpose of making paper excel-

sior. His first successful machine was built and

operated with applied power in August, 1923. He
manufactured paper excelsior and sold it to the pub-

lic in Seattle at that time and had a ready market

for all he could produce. (See Testmony of Appel-

lant's witness, Wright R 335.) The machine and the
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produced paper excelsior attracted wide attention;

they appeared new and novel and trade was immedi-

ately developed with various users of excelsior. This

paper excelsior was new to the trade. The machine

was relatively very simple and inexpensive to build,

costing about $100.00. A woman by the name of Mrs.

Wright worked part time for Mr. Rafter feeding

newspaper stock into the machine and Antonsen was

then, and more or less continuously to the date here-

of, has employed one or more of the sons of Mrs.

Wright. Through this source Antonsen learned of

the Rafter machine and product as early as Janu-

ary, 1924. Antonsen was impressed with the com-

mercial significance of this machine and its product.

In a surprisingly short time Rafter sold seven of

these machines to the following parties:

1. Calhoun, with whom Thomas E. Hender-

son was associated, which sale was made ap-

proximately February 1, 1924.

2. Greenwood and Carlson for Chicago, Il-

linois. This machine was sold in approximately

March, 1924.

3. To C. A. Wheeler, then of Seattle, Wash-

ington, which machine was sold about March,

1924. As will be shown, Wheeler shortly there-

after took this machine to Portland, Oregon,

operated it here, sold it to Hedrick, appellee, and

this machine and its product is the machine and

the product which appellant now claims infrin-

ges the involved patent which was not even ap-
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plied for until August 30, 1926, or well over two

years thereafter.

4. A sale was made to one Thompson for

Kansas City.

5. A machine was sold to Rowden.

6. A machine was sold to E. L. Foster, then

of Seattle, Washington, around March 17, 1924.

7. The machine actually operated by Rafter

in Seattle was sold to the appellant, who took

possession on June 1st, 1924. Antonsen paid for

this machine and Rafter's business and a few

miscellaneous items of personal property of in-

significant value, approximately $2900.00. Ad-

mittedly Antonsen operated this machine "as

was" until late in the year of 1925, when he

claims to have made it over into a "tearing"

machine.

The Rafter machine unquestionably severed

newspaper stock into narrow strips, separated the

same more or less and discharged and cascaded them

to the floor in a haphazard fashion. The Rafter ma-

chine combined a pair of parallel and oppositely ro-

tated spindles, each mounting a plurality of inter-

meshing beveled edged discs. The lower spindle was

fixedly mounted. The upper spindle was not fixedly

mounted, but had a coil spring which admitted of

movement. The coil spring tended to force the up-

per spindle to a pre-determined position, and also

permitted separation from the pre-determined
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point when the machine was operated under load.

Of course, Rafter had conveying means to convey

the paper stock between the intermeshing discs.

However, there is dispute and controversy on

three (3) factual questions:

First: Did the Rafter machine from 1923 on

down to the present time produce torn excelsior?

Second: Was the Rafter machine adjusted so

that the intermeshing discs were separated; and,

Third: If the intermeshing discs were in facial

contact, was it and inherent quality and attribute of

the machine that under load a separation would take

place between the contiguous intermeshing disc?

Appellee contends the machine produced torn

paper excelsior; that the discs were intentionally

adjusted so as not to be in facial contact and that

if they were in facial contact they would necessarily

be removed from contact in the course of normal

operation. The appellant contends to the contrary.

The trial court found in keeping with the conten-

tion of appellee. (See Findings of trial court No. V,

R-48-49.) The trial court based its findings upon

evidence found by it,
—

" * * * clear, unequivocal

and convincing and establishes each and all of such

facts to the complete satisfaction of the court fully

and completely" (R-52). We now review the evi-

dence on these points.



6 Louie J. Antonsen

REVIEW OF EVIDENCE SUPPORTING FIND-
ING THAT RAFTER MACHINE PRODUCED

TORN EXCELSIOR.

1. Testimony of Witnesses:

The following witnesses testified that the Rafter

machine produced rough-edged, feather-edged and

scalloped-edged excelsior:

G. H. THOMPSON.

Thompson was a resident of Seattle and in busi-

ness there in 1923. In the middle or latter part of

that year he purchased paper excelsior from Rafter.

He testified:

"The edges of the first excelsior bought from

Rafter were irregular and rough, it was shredd-

ded—I don't know any other way to describe it."

He identified defendant's Exhibit No. 2 as being

similar to the kind of excelsior used at the beginning

(R-297).

THOMAS E. HENDERSON.

This witness lived in Seattle, visited Rafter's

place of business as early as September or October,

1923, purchased one of the machines in connection

with Calhoun. He testified it had a torn or feather

edge (R-299). He also identified the first excelsior

as just like defendant's Exhibit 2.

B. T. RAND.

Mr. Rand lived in Seattle in 1923, was engaged in
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the real estate business, with his place of business

near to Mr. Rafter's plant. He saw the machine in

operation in 1923. He testified the majority of the

excelsior seemed to have a feather edge on it,—

a

scalloped appearance,—what I would call a feather

edge, and that defendant's Exhibit No. 2 was similar

to the excelsior he saw in 1923. He stated it was

about the same excelsior (R-303-304).

R. M. BENSON.

Mr. Benson lived in Seattle, was employed by

Seattle Hardware Company as Superintendent. Mr.

Rafter was the first man that ever sold paper ex-

celsior to the company. He stated he never noticed

any difference in the texture of the outer edges be-

tween the first excelsior bought and that purchased

at any subsequent time (R-307).

WILLIAM D. RAINWATER.

Mr. Rainwater lived in Seattle in 1923 and was

engaged in the novelty business and purchased ex-

celsior from Rafter as early as 1923 or 1924. He
never noticed any difference between the first ex-

celsior he used and the present day excelsior (R-315).

CHARLES W. PALMER.

This witness resided in Seattle and was superin-

tendent of the warehouse of the National Grocery

Company continuously since 1923. He, or his firm,

had never heard of paper excelsior before. He re-

membered the interview with Rafter very clearly
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and remembered that he had invented a machine

for shredding paper. As best he can recall the strips

were shredded and not cut. The excelsior was very

adaptable for packing purposes,—its use was suc-

cessful and more satisfactory than wood excelsior

and has been continuously used (R-316).

CLAUDE E. RAFTER.

This witness is a son of Mr. Rafter. As men-

tioned, Antonsen took delivery of Rafter's machine

in June, 1924, and thereafter, for a number of

months this witness was associated with Antonsen

and actually operated the machine. He testified that

from the time power was applied, his father's ma-

chine produced a rough, feather edged and scalloped

edged excelsior. He also pointed out that these char-

acteristics would be accentuated by thicker feedings

of newspaper stock. The witness was familiar with

the paper excelsior produced by Antonsen's allegedly

invented "tearing machine," and stated that there

was no difference between that excelsior and the ex-

celsior first produced by his father (R-305-306).

LEONARD E. SIMPSON.

This witness lived in Seattle in 1923 and 1924. In

1924 he was manager of a district for the Seattle

Times. After Claude E. Rafter severed his relations

with Antonsen, this witness worked for Antonsen

making paper excelsior with the machine Antonsen

had purchased from Rafter. He testified that the

excelsior, as he observed it, was rough (R-308).
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C. C. RAFTER.
This witness testified that the first and all paper

excelsior manufactured with the use of his machines,

had rough, ragged or feather edges; that defendant's

Exhibit No. 2 is the same as the original excelsior

produced and that there is no difference in the ap-

pearance in the edges between the excelsior pro-

duced on his machines and that produced on Anton-

sen's "tearing machine." It is true this witness was

discredited. It came about in this way. Ah the time

the depositions were taken in Seattle he produced

some excelsior which he testified was produced very

early. Examination of the excelsior revealed dates

much later than the time he claimed for manufac-

ture, obviously showing that he was mistaken. Raf-

ter explained this error by stating that through in-

advertence he had picked up the wrong bundle of

excelsior in the confused state of his then operating

plant in Seattle. Rafter was then a man well along

in years; he had lost his visual accommodation and

could not see clearly at near distances without the

aid of glasses. This is common to most people pass-

ing middle age; it is common knowledge that the

crystalline lenses lose their accommodation. At the

time of trial, having found the old excelsior, he vol-

untarily appeared before the trial court and pro-

duced the same, which is in evidence. (See Defen-

dant's Exhibit EE.) There can be no question con-

cerning the age of this excelsior. Its age authenti-

cates itself; it is yellow and faded. Age alone will

produce the physical characteristics patently visible

in this exhibit.
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C. A. WHEELER.

This witness lived in Seattle in 1923. He came in

contact with the Rafter machine in about December

of that year, and as above pointed out, purchased a

machine of Rafter, shipped it to Portland, used it in

Portland, and sold it to C. C. Hedrick, which is the

very machine involved in this litigation. He testified

he observed the machine and its product very care-

fully; that the edges of the paper excelsior were

rough, such as torn paper always has (R-193).

E. L. FOSTER

Ths witness was in Seattle in 1923 and 1924. He

purchased a machine from Rafter in 1924 and moved

it to Boston, Massachusetts, where he operated it for

a short time and later sold the same to Antonsen. In

the record this machine is spoken of asthe "Foster"

machine. The record shows that the witness knew

Antonsen or companies in which Antonsen was asso-

ciated (R-321). The record further shows that this

witness made a statement prior to the taking of his

deposition in which he definitely stated that the ex-

celsior was rough edged. He stated that the edges

were due to the fact that the process tore rather

than cut newspapers, especially when folded news-

papers were run through the machine. When his

deposition was taken he varied from his original

statement . Your attention is invited to the record

(R-321 to 332). Repudiating in his part his previous

written statement, the witness testified,—sometimes

the excelsior was torn and sometimes it was not
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torn, the former result obtaining if four or more

sheets were fed through, and if less, the latter

(R-322).

The appellee also produced witnesses showing the

character of the excelsior produced by Wheeler when

he first came to Portland.

KENNETH W. HOLMAN.

This witness at the time involved and now is a

resident of Portland, Oregon, manager of Edward

Holman & Son, Morticians. He testified the men-

tioned firm first used paper excelsior, as he best

recalled, in 1925, purchasing the same from Wheeler

and that this excelsior had a rough, irregular edge.

He remembered discussing it with their employees

and as to how it might have been made. (R-180).

L. V. SCOTT.

At the time involved and now this witness was

and is a resident of Portland, Oregon, engaged in

business as a wholesale paper merchant of many

years' standing. He first came in contact with paper

excelsior when he met Wheeler some time between

1923 and 1925. He made a very careful examination

of the excelsior. He testified the excelsior was about

one-fourth of an inch in width, with ragged or ir-

regular edges ; further, that defendant's Exhibit "

J

,?

is a fair sample of the excelsior he observed back in

1924, which, of course, was produced by Wheeler on

the now claimed infringing Rafter machine (R-191).
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C. C. HEDRICK, Appellee.

This party was and is a resident of Portland,

Oregon, and purchased the machine in question from

Wheeler in about March, 1929,—then started to

operate the same and has been operating ever since.

He testified that the machine at the time of his first

inspection, produced rough edged excelsior, indicat-

ing production by a tearing process.

Your attention is invited to Part 9 of Appellant's

Brief, Page 34, headed, "Early Users of Excelsior."

You will note he comments only on the testimony

of one witness. The testimony of all the other wit-

nesses, without comment, is brushed aside. A read-

ing of the record as above referred to, will clearly

show this court why the appellant attempted such a

strategical retreat from this accumulated testimony.

Claude E. Rafter, it is true, was impeached and so

was Foster, but the other witnesses, as shown by

the record, were men of standing and integrity.

The appellee did not rest his case on this oral

testimony, though unquestionably he could have done

so with safety. He produced physical evidence. At-

tention is called to the old excelsior produced by

Claude C. Rafter at the time of trial (Defendant's

Exhibit EE).

Shortly before and at the time of trial Wheeler

discovered old excelsior which he had placed in the

interstices of the building where he first operated

his machine on coming to Portland. Samples of this

old excelsior were placed in evidence. (See Defend-
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ant's Exhibits Q and E). Even the appellant admits

this is very old. Appellant has sought to impeach the

testimony of Wheeler. Wheeler testified that he re-

membered placing the excelsior in the interstices as

early as the winter of 1924. The record does not

show that all the excelsior placed by Wheeler be-

tween interstices, were placed at one time, nor is

such a conclusion of fair inference from the record

(R-194 and 197). Antonsen, and others, during the

course of trial, searched Wheeler's old factory and

found additional specimens of old excelsior. These

specimens were made of news print paper and it was

shown that some of the paper had not been printed

until June 13, 1925. Argument was then made that

none of the excelsior could have been placed in the

interstices in the winter of 1924 and that Wheeler

was mistaken. The argument, while legitimate, is, in

our judgment, unsound, and even though it be sound,

we point out, as pointed out by the court in its opin-

ion, that this excelsior is very old.

Again, the defendant produced prints of certain

photographs taken by a Seattle paper on or about

March, 1925. These prints are identified as "De-

fendant's Exhibits M and N." The machine shown

in these prints is the old Rafter machine, which, at

the time the picture was taken, was being operated

by Antonsen. According to the contention of Anton-

sen, this machine at this time, as well as all prior

times, was producing smooth edged excelsior, as

though cut by scissors. The prints disclose strands
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of excelsior with rough, ragged edges. This excelsior

was examined by Vernon Faxon, an expert on ques-

tionable documents and instruments. He examined

these prints for the appellee. He found some edges

with torn or rough appearance (R-182). He ex-

plained that some of the edges could not be defined

because the picture was taken out of exact focus.

These prints wTere examined under a microscope in

court. Various of these ragged edges are marked on

the mentioned prints. One has but to look to see

that they were ragged and jagged and not clean cut.

Against this array of testimony the appellant pro-

duced only two witnesses—himself and Mrs. Wright,

whose close relation to Antonsen has been previously

noted. She testified that the Rafter machine cut a

very smooth edged excelsior,
—"same as with scis-

sors." (R-333). Antonsen likewise testified.

Antonsen maintained that the Rafter machine

made straight edged excelsior; that there was a very

decided distinction between the excelsior produced

on the Rafter machine and that later produced on

his "tearing machine." Antonsen purchased and

operated, in an unchanged condition, a Rafter ma-

chine for approximately one and a half years. He

had that machine in continuous operation in the city

of Seattle and sold that excelsior to various custom-

ers in that city. We ask this court these simple ques-

tions:

1. Why did not Antonsen produce an operator of

the Rafter machine when it was being operated by
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him, to testify that he produced cut edged excelsior?

2. Why did not Antonsen produce a single user

of excelsior who would tell the court that there was

a difference between the excelsior produced on the

Rafter machine and that produced on the Antonsen

machine?

3. How does Antonsen account for the fact that

he failed, though he claims he appreciated the vast

difference between the excelsior produced on the

Rafter machine and on his "tearing machine/' to

keep or find a single sample so as to evidence this

difference? If the difference claimed by Antonsen

did in fact exist between the excelsior produced on

the Rafter machine and that produced on his tear-

ing machine, namely, that the former was smooth

edged and the latter rough edged, in all the city of

Seattle, among his friends and customers, the in-

ventor could have found at least a single witness

who would so testify on the witness stand. What a

man fails to do is even more indicative of the true

state of affairs, than what he does.

As pointed out in appellant's brief, prior to and at

the date Rafter built his machine, there was in exist-

ence a machine for cutting paper excelsior known as

the Blumfeld-Rapp machine. At the time Antonsen

purchased the Rafter machine in June, 1924, he knew

of the existence of this other machine. (See defence

ant's Exhibit Y and R-84.) Antonsen now contends

that the Rafter machine did the very thing that the

Blumfeld-Rapp machine did. We submit that the
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evidence very overwhelmingly, clearly and convinc-

ingly shows, as was found by the trial court, that

from the moment power was applied to the Rafter

machine it produced torn excelsior.

REVIEW OF EVIDENCE SUPPORTING FIND-

ING THAT RAFTER'S MACHINE WAS AD-

JUSTED SO THAT THE INTERMESHING
DISCS WERE SEPARATED.

Many witnesses testified that from the begin-

ning the discs on the Rafter machine were not in fa-

cial contact but separated from one-thirty-second to

one-sixteenth of an inch.

CLAUDE C. RAFTER.

Rafter testified the intermeshing discs were not

in surface contact but spaced approximately l/32nd

of an inch (R-285) ; that the discs were so spaced on

the machine Antonsen bought in June, 1924 (R-286).

He further testified that if the discs were in surface

contact so they ran metal to metal, they would have

lasted about a day. Givenan, expert for appellee,

corroborated this latter statement (R-223).

CLAUDE E. RAFTER.

The Court will recall that this witness was associ-

ated with Antonsen for several months after An-

tonsen's purchase of the Rafter machine and during

such period actually operated the machine. He testi-

fied the discs were separated; that there was a
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spring on the top rolls which tended to keep the discs

together but did not; it only prevented the discs from

separating too far apart when a lot of paper was

put through at one time (R-305).

THOMAS E. HENDERSON.

Henderson, a man of some mechanical skill, co-

purchaser of a Rafter machine, stated there was

separation between the discs (R-299).

C. A. WHEELER.

Wheeler critically examined the Rafter machine

in December, 1923 or January, 1924 and observed

that the discs were separated about l/16th of an

inch. The court knows that Wheeler purchased a

Rafter machine (which is the identical machine in-

volved in this litigation), and originally the discs

were not in facial contact but were separated a dis-

tance varying from l/32nd to l/16th of an inch (R-

196). And when appellee purchased this particualr

machine the discs were likewise separated (R-200).

As pointed out in appellant's brief, appellee took tes-

timony to show that the discs never heated, smoked,

showed excessive wear, or needed oiling (see also

Antonsen's testimony, R-81.) Appellant claims pro-

duction of such testimony was due to adroitness. We
deem it a reflection of common sense. If the discs

ran in facial contact, let alone forced facial contact,

they would have worn out in a very short time (R-

223). Even a layman knows what happens when

metals, such as were in the discs, run in surface con-
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tact at the rate of speed the discs were operating.

It is perfectly obvious from the record that it was

easy to adjust the Rafter machine so as to have the

discs separated. The Rafter machine was construct-

ed so that the discs did not necessarily have to be

placed in surface contact, and it was a very simple

matter to adjust the machine so as to effect separa-

tion. We will not review all the testimony on these

points, as we deem them conceded of record by appel-

lant's own experts, McDougall and Rockwell.

QUESTIONS BY MR. FENLASON:

"Q. Now, in the original Rafter machine

—

say the Foster machine which was built by Raf-

ter—could a shoulder be placed so as to pre-

vent the spring from bringing the shredding

discs into facial contact to assure, when not

spread by cutting or shredding paper, that the

discs be returned to a positive point and that

they would be in a close contiguous relation?

A. So they would be in close condition but

not touching?

Q. Yes.

A. Yes, obviously.

Q. In other words, the construction was not

such that necessarily they would have to be in

contiguous facial contact?

A. No. That would not be absolutely neces-

sary. That was the arrangement, however, in

the machine that I observed." (Testimony of

Rockwell, R-126, 127.)

"Q. Now, didn't you state, when I asked you
about the shifting of the lower roll that it had a
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nut there that could be used for that purpose?

A. Oh, it has a nut there, yes, sir.

Q. You don't claim that that nut has been

added, do you?

A. No, that nut was not intended for that

purpose.

Q. But could it have been used for that pur-

pose, sir?

A. If the manufacturer knew that that pur-

pose was desirable, it could have been used for

that purpose.

Q. And then would it have read upon this

claim?

A. If used for that purpose it would read

on that claim, yes, sir.

Q. So that you had everything present in

the machine by screwing a nut to give a spaced

relationship?

A. You had everything present except the

knowledge of how to do it which is taught in the

Antonsen patent and the utility derived there-

from." (Testimony of McDougall, R-170, 171.)

Antonsen testified:

"In experimenting with my third machine

one day I had it to pieces. In putting it together,

I left off a nut and when I fed paper through

it the machine broke. The next day I put it to-

gether, didn't adjust it, ran the paper through

it and I noticed it went faster than ever." (R-

76.)

Obviously Antonsen's alleged invention had a

queer birth.
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Clearly, it was a very simple matter to effect a

separation. This acknowledged fact forcefully cor-

roborates the testimony of the witnesses that sepa-

ration was practiced. Every one of the above wit-

nesses had full and ample opportunity to make, and

did make, critical examinations of the actual adjust-

ment of the Rafter machine. To refute this testi-

mony, the appellant offers his testimony and that

of two witnesses, Foster and Rockwell, and also,

strongly relies upon Rafter's file wrapper.

Rockwell testified, when he examined the Fos-

ter-Rafter machine in July, 1925 (the machine then

being owned by Antonsen and located in his Seat-

tle plant) that the discs were in contact. Admitted-

ly during Rockwell's examination this machine was

merely turned over by hand. Rockwell, of course,

did not undertake to state that this machine was in

the same condition as originally constructed by Raf-

ter. Obviously, it was just as easy to bring the discs

in contact as it was to put them out of contact,

which, after all, was simplicity itself. In other

words, it was a very easy matter for Antonsen, or

anyone else so desiring, to fix the machine so that

the discs were in contact. Rockwell's evidence, ac-

cordingly, is of little value. Antonsen testified that

the discs were in contact.

Much has been said in appellant's brief to create

the impression in the court's mind that appellant's

witnesses intentionally or unintentionally, but one

way or the other, more or less fabricated their tes-
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timony. It should be constantly borne in mind that

Antonsen is the one who would greatly profit if he

could sustain his patent. The door of easy wealth

would open wide if he can convince the court that

his patent is valid. In this case every motive which

might be urged to discredit the testimony of any

of appellee's witnesses is doubly present with re-

spect to Antonsen and his witnesses.

Foster testified that the discs were in facial

contact. We have already called the court's atten-

tion as to how this witness varied his statements.

In his original statement this witness stated: "In

the front there was a nut on the end of one of the

shafts so that the knives could be spaced in a posi-

tion to tear rather than cleanly cut paper" (R-326).

The use of this nut was well understood.

We point out again that Antonsen did not call a

single one of his operators who operated his Rafter

machine, to testify that the discs were touching and

not separated. Is not the reason apparent? Great

stress is placed upon the Rafter file wrapper. It

is claimed that this silent witness shows that Raf-

ter and all the other witnesses were mistaken. It

will be recalled that Rafter's patent attorney never

personally inspected the machine (R-311). The evi-

dence is overwhelmingly clear and convincing that

in actual practice the discs were not adjusted in fa-

cial contact but were separated. We agree with the

trial court (R-33) that this point is no particular

value since all the evidence shows that under cer-
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tain circumstances the machine constructed by Raf-

ter did operate while these discs did not have the

cutting edges in contact. We reviewed the evidence

merely to show this court that the findings of the

trial court in the particular under discussion is well

justified by the evidence.

REVIEW OF EVIDENCE SUPPORTING FIND-
ING THAT IT WAS AN INHERENT INCI-

DENT AND QUALITY OF THE RAFTER MA-
CHINE THAT UNDER LOAD A SEPARA-
TION WOULD TAKE PLACE BETWEEN
THE ADJACENT INTERMESHING DISCS.

In its opinion (R-33) the court stated, and in its

findings found that from the very beginning when

a few sheets of paper stock were fed into the Rafter

machine a separation occurred between the edged

sides of adjacent intermeshing discs and that this

was a natural incident and quality of the machine.

(See Finding 5, R-46-47.) The record conclusively

necessitates and justifies the statement and finding.

What actually happened is well described by Claude

E. Rafter:

"When we first started out we put through

just a little at a time, thinking the excelsior

would look nicer, but when we got to selling a

little more we started crowding the machine

and it cut a rougher edge on the paper. The
edge was what you would term, I suppose, a

feather edge or a scallop edge, or anything that

is rough. The paper when being discharged
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from the machine would just fall out and fly all

over. There was no way of keeping it straight.

It would get all bunched up and mixed up in a

haphazard fashion and this condition existed

from the very beginning. Each knife had a spa-

cer between it. There was a spring on the top

roll that tended to keep these knives together

but it didn't do it. It kept the knives from

spreading too far when we put through a lot of

paper at one time. The discs on the bottom roll

have a tendency to spread when you run

through multiple thicknesses of paper. The
more you put through the more would tear in-

stead of cut, really. All the machines that were

built were the same. I can't see any difference

in them. I met Mr. Antonsen when he bought

my father's business and then I went to work
for Mr. Antonsen after he bought my father

out. I started with Antonsen in June, 1924, and
remained with him until March, 1925. At that

time Antonsen was using my father's machine

to make excelsior." (R-304, 305.)

All witnesses testified that when the machine

was in actual operation, separation took place: C.

C. Rafter (R-285 and 301); Henderson (R-301);

Foster (R-322).

Appellant's experts, Rockwell and McDougall,

conceded that the separation would take place but

opinionated that any separation would stop the ma-

chine. Antonsen stated that any separation caused

the machine to stop (R-82). Rockwell admitted that

the number of sheets required to cause a separation

would depend upon the strength and tension of the
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coil spring (R-100). When pressed, he further ad-

mitted if the machine did not stop, torn excelsior

would be produced (R-101, 102). These experts com-

pared the separation taking place with reference to

the sides of adjacent intermeshing discs as compar-

able to the springing of the blades of shears. Sepa-

ration in the Rafter machine was not induced by

springing the discs but by a compresison of the top

spindle spring which necessitated a uniform move-

ment of all the effected discs. In shears the blades

are firmly fixed at their butt ends,—such is not true

as respects the discs. It should be remembered that

these experts were present with the court, the par-

ties to this action, and their attorneys, when by

mutual agreement the court inspected appellee's

Rafter machine and watched it in actual operation

and otherwise. On cross-examination Rockwell, in

effect, admitted that he saw and heard the very

thing take place which he previously testified in his

opinion was impossible (R-112-113).

The trial court said in its opinion

:

"The experts for plaintiff testified that the

Rafter machine could not produce torn excel-

sior for the reason that it would jamb as soon

as it failed to cut the paper. The court rejects

this conclusion in the fact of the direct evidence

that it did not jamb under such circumstances

and the direct evidence drawn from the actual

operation of the defendant's machine." (R-33.)

We wish this court were permitted to make a
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physical examination of the machine in question. If

you were so privileged we venture the assertion that

your language towards the experts would not be as

tolerant as that of the trial judge. The evidence

necessitated the findings made by the trial court.

Appellant contends that discs in facial contact

produce straight-edged cut excelsior and that rough-

edged excelsior is produced when discs are out of

contact. We have pointed out the evidence which

shows, as clearly we believe, as it is humanly pos-

sible to produce evidence to show, that the paper

excelsior produced by the Rafter machine from the

very time motor power was applied was rough-edge

excelsior. This very fact itself corroborates the tes-

timony that the sides of adjacent intermeshing discs

were not touching; it authenticates this fact. All

the evidence for the appellee dovetails together in

a pattern of truth and well it should, for it is the

truth.

ANTONSEN'S EARLY RELATIONS WITH
RAFTER AND THE RAFTER MACHINE.

A clear understanding of Antonsen's early rela-

tions with Mr. Rafter and his machine is desirable

so that the background of this litigation may be seen

in its true perspective. We have previously pointed

out that Antonsen learned of the Rafter machine

and its products as early as January, 1924, a short

time after Rafter began production operation. An-
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tonsen claims that he was working on a paper ma-

chine of his own at this time. The record shows

nothing but his own word to support this statement.

Antonsen viewed with awed astonishment this new

machine. Remember away back in 1924 Antonsen

knew of the Bloomfelt-Rapp cutting machine. Yet

when he first saw Rafter's machine he immediately

visioned that Rafter had created a new industry and

also saw that Rafter failed to appreciate the com-

mercial value of that which he had done. Thomas

E. Henderson was present when Antonsen viewed

Rafter's machine early in 1924. Let Henderson tell

the story:

"About March 1, 1924, I had a conversation

with Antonsen, when he said, This is a wonder-

ful thing, isn't it?' 'You are going to San Fran-

cisco?' 'Well, you have got the best town on the

Coast. Rafter has got a mint and don't know
it'." (R-299.)

Antonsen does not deny that he made this state-

ment. Immediately Antossen sought to and did buy

Rafter's machine. This machine had cost Rafter

about $100.00 to build. Antonsen got in addition a

few miscellaneous articles of personal property of

little value and such business as Rafter had estab-

lished. For this he paid, admittedly, $2900.00. It

seems incredible that Antonsen, familiar with the

paper business, already learned in the art of cutting

paper (as he states) would have paid $2900.00 for a

machine making cut paper excelsior when the physi-
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cal property he aiquired had a total value not to

exceed $350.00. Antonsen was shrewd enough to

know a good thing when he saw it. He appreciated

its commercial value to the extent that he was wil-

ling to pay a handsome price and with that same

degree of shrewdness he has sought and now seeks

to gain for himself the monopolistic rights through-

out the United States of the very thing he purchased

in 1924. The trial court saw Antonsen on the stand,

heard his story, heard the depositions read, heard

the witnesses; it is not surprising the trial court

said:

"Antonsen's actions are entirely convincing to

the court if other proof were lacking." (R-36.)

For more than a year Antonsen operated the pur-

chased Rafter machine. We take it that he had no

trouble in disposing of the paper excelsior. We find

no complaint in the record. In about a year's time

he claims to have made an invention. The invention,

so far as the claims in question are concerned, con-

sisted of separating the sides of the adjacent inter-

meshing discs. This alleged invention was born of

mistake, not of conception. Then Antonsen set about

getting it patented and finally secured the patent

here involved. He bought up the Foster machine.

He tried to buy the appellee's machine. He brought

law-suits in districts removed from the early de-

velopment of the Rafter machine and finally he

brought this suit. Antonsen claims the Rafter ma-

chine caused much trouble in actual operation; that
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its capacity was limited to a few sheets; that his

machine clearly increased the capacity and elimin-

ated choking. The Rafter machine did not give the

trouble Antonsen would have you believe. The trou-

ble claims are exaggerated. We invite you to inspect

the testimony of the following witnesses:

"I could cut quite a pile if everything went

all right." (Wright, R-335.)

"I didn't have any particular trouble with the

machine clogging." (Foster, R-323.)

"Maybe she would choke once a day; maybe
she would not choke for a week after that."

(Henderson, R-300.)

"It did not clog a great deal; I never had no

trouble with it." (Claude C. Rafter, R-313.)

"The machine did clog on some occasions.

That is when I fed more than twenty-four thick-

nesses, then the thing stopped dead. If there

were any foreign substances in the paper, it

would also make the machine stick." (Wheeler,

R-195.)

Antonsen claims his machine greatly increased

the capacity. We doubt if there was any great in-

crease. Unquestionably the old Rafter machine had

a practical capacity.

"You could feed about twenty pages of news-

paper through. That would be 10 sheets."

(Claude C. Rafter, 3-313.)

"We used to take a twelve page paper like

you have here. You couldn't cut the Sunday
Times with it. You couldn't cut that. It was too

heavy." (Henderson, R-299.)
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"I found by experimenting twenty-four

thicknesses was about as much as could be fed
without slowing the machine." (Wheeler, R-

194.)

Of course the capacity of the Rafter-Henderson

machine when it came into the possession of appellee,

was and has remained the same. (See Hedrick, R-

201.)

Antonsen claims that he could shred sixty pages

with his machine. Sixty pages equals thirty sheets.

Taking Antonsen's testimony at its face value, his

machine has an increased capacity but building a

machine more sturdily and stronger is not invention.

NOVELTY CLAIMED BY ANTONSEN WITH
RESPECT TO CLAIMS 1, 2 and 7.

We now desire to examine claims 1, 2 and 7 to

ascertain what novelty is claimed by Antonsen as to

each of these claims. Appellant's experts contended

that separation of the side edges of the adjacent in-

termeshing discs was novelty with respects to claims

1 and 2 (McDougall, R-155) ; and that "the descrip-

tion torn" is novel in claim 7 (McDougall, R-158).

Obviously, if the Rafter machine produced torn ex-

celsior from 1923, this claimed novelty with respect

to claim 7 is eliminated; and equally obviously, if in

1923 or at any time two years prior to appellant's

application for letters patent, the side edges of the

adjacent intermeshing discs were in a space rela-
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tionship (separated), the novelty claimed with re-

spect to claims 1 and 2 is eliminated. Unquestion-

ably, the Rafter machine in 1923 and on down to

date made paper excelsior out of sheets of paper

stock by severing the same into narrow strips, sepa-

rating these strips more or less and discharging and

piling them in a haphazard fashion: See Claude C.

Rafter (R-282); Henderson (R-299); Simpson (R-

308) ; Wheeler (R-192) ; Mrs. Wright, witness for

appellant:

"It piled up in a sort of haphazard pile on the

floor." (R-333.)

See defendant's exhibits M and N.

We believe we have conclusively shown that the

Rafter machine made torn excelsior and had sepa-

rations between the side edges of adjacent inter-

meshing discs. Novelty, as claimed, does not exist.

The review of testimony clearly shows the Court's

findings are fully justified with respect to the Rafter

machine making torn excelsior and having separa-

tion.

Furthermore, we submit appellant cannot claim

"separation" in claims 1 and 2 and "tearing" in claim

7, as the novelty of these claims. His claims for the

same were denied by the Examiner:

See Antonsen file wrapper, plaintiffs exhibit

13.

See particularly pages 13, 14, 17, 18, 21 and 22.

The above mentioned elements were old in the
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art of record. The applicable law is so well known

and settled as to require no particular citations of

authorities. See, however:

Knapp vs. Morss, 150 U. S. 221; 37 L. Ed. 1059.

Rogers on Patents, Vol. 2, page 853.

Hopkins on Patents, Vol. 1, pages 188, 189; see

also page 416.

AS TO ADMITTED INFRINGEMENT OF
APPELLANT'S PATENT.

The pleadings do admit that the process inherent

in appellee's machine reads upon Claim 7 of the in-

volved patent, but appellee does not admit the ma-

chine reads upon Claim 1. Givenan, expert for the

appellee, testified that appellee's machine did not

read on Claims 1 and 2 (R-206). Appellee's machine

has no self-contained means for bodily shifting the

discs on the lower spindle for the purpose of adjust-

ing their space relation with the discs on the upper

spindle. You will note that means for bodily shift-

ing the dscs of either group in the axial direction of

their spindles for the purpose of adjusting their

space relationship with the discs of the other group

is the outsanding element of Claim 1. We have noted

that the appellant's expert, McDougall, testified

claims 2 and 1 are the same thing—a re-statement

in different language. We do not deem this a matter

of importance, because of the defenses. The above is

pointed out so that this court may have before it

the state of the record.
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AS TO ALLEGED CHANGES IN RAFTER-
WHEELER-APPELLEE MACHINE.

The appellant claims the above identified ma-

chine has been changed. Appellant's experts do not

undertake to testify just how this change has been

effected although they were given full opportunity

to examine the machine before and during the trial.

As far as the questions involved in this lawsuit are

concerned, the slight changes made by Wheeler have

no bearing. Wheeler put on a fly wheel in place of

the nut (R-194). His purpose was to balance a pul-

ley (R-195). He also fastened longitudinal strips on

the front of the machine for the purpose of forming

a rest. He used this rest as a fulcrum for the tool

used to clear the paper from the discs when they be-

came filled (R-194). He did not change the discs or

the spreaders (R-194). Obviously these changes had

absolutely nothing to do with the mechanical func-

tioning of the machine or its inherent qualities and

attributes. As far as the appellee is concerned, no

changes were made (R-203). Rafter did not con-

struct these machines with great care and precision.

Obviously, as pointed out by the court in its opinion,

complete facial contact or a uniform amount of sepa-

ration between the side edges of the adjacent inter-

meshing discs could not have been accomplished ex-

cept by the most careful workmanship and absolute

precision machine work. (R-32; R-210, and see also

just preceding testimony.)
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THE LAW

Undoubtedly Rafter is the "father" of commer-

cially used paper excelsior. The product met with

favor when first introduced in 1923 and has con-

tinued that favor ever since. A new business was

born,—not of temporary life,—but of enduring qual-

ity.

Appellant, on page 36 of his brief by Part 10,

headed, "Effective Date of Patent," cites authority

to show that Antonsen's alleged patent relates back

to the date of his alleged disclosure to Rockwell in

February, 1925. We are not here concerned with the

question of interference which sometimes arises in

the prosecution of an application for letters patent.

We are here concerned with well known statutory

defenses. These defenses are so familiar and well

known as to need no particular citation of authority.

With respect to the defense of novelty because of

prior public use, we point out that a single sale is suf-

ficient evidence of prior use.

Consolidated Fruit Jar Co. vs. Wright, 94 U. S.

92; 24 L. Ed. 68.

Egbert vs. Lippman, 104 U. S. 333; 26 L. Ed.

755.

Hall vs. McNeale, 107 U. S. 90; 27 L. Ed. 367.

Indeed, prior use of articles as samples will suffice

to establish this defense.

Dalby vs. Lynes, 64 Fed. 376.
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While ordinarily this defense must be established by

proof beyond a reasonable doubt, still the charac-

ter of the proof will largely depend upon the na-

ture of the thing sought to be anticipated.

"It requires less testimony to establish a fact

which was very likely to have occurred than to

establish an improbable theory."

Shipman, Judge, in Lee vs. Upson & Hart Co.,

43 Fed. 670, 671. See also Hopkins on

Patents, 1911 Ed., Vol. 1, Page 422.

Walker on Patents, Par. 116, Note 96.

Prior use may be established by the oral testi-

mony of unimpeached and disinterested witnesses

even though the device itself has passed out of exist-

ence.

American Roll Paper Co. vs. Weston, 59 Fed.

Rep. 147, 150; 8 CCA. 56.

And in rare circumstances by the testimony of a sin-

gle witness.

National Casket Co. vs. Stolts, 157 Fed. 392,

393, 85 CCA. 300.

Considering the oral testimony, the courts, of

course, will look to see whether the particular ma-

chine is complicated and by reason thereof unskilled

persons might be led into error in their recollections.

Rochester Coach Lace Co. vs. Schaefer, 46 Fed.

Rep. 190, 193.

The involved machine is about as simple a ma-

chine as you can find in commercial life. Appellee's
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evidence meets every requirement of the law. It

establishes every fact found by the trial court as cer-

tain as any fact, concerning which there is a conflict

of testimony, can be established.

The case of Atlantic Works vs. Brady (a leading

case), 107 U. S. 192, 27 L. Ed. 438, is very much in

point. It is about as near on "all fours" with the

present case as one patent case can be said to be on

all fours with another. The Supreme Court held:

"The design of the patent laws is to reward

those who make some substantial discovery or

invention, which adds to our knowledge and

makes a step in advance in the useful arts. Such

inventors are worthy of all favor. It was never

the object of those laws to grant a monoply for

every trifling device, every shadow of a shade

of an idea, which would naturally and spon-

taneously occur to any skilled mechanic or

operator in the ordinary progress of manu-
factures. Such an indiscriminate creation of

exclusive privileges tends rather to obstruct

than to stimulate invention. It creates a class of

speculative schemers who make it their busi-

ness to watch the advancing wave of improve-

ment, and gather its foam in the form of pat-

ented monopolies, which enable them to lay a

heavy tax upon the industry of the country,

without contributing anything to the real ad-

vancement of the art. It embarrasses the honest

pursuit of business with fears and apprehen-

sions of concealed liens and unknown liabilities

to lawsuits and vexatious accountings for

profits made in good faith."
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This doctrine has been repeatedly followed in a

great number of cases, to-wit:

Slawson vs. Grand St. R. Co., 107 U. S. 649;

S. C. 2 Sup. Ct. Rep. 663; in King vs. Gallun, 109

U. S. 99; S. C. Sup. Ct. Rep. 85; in Double-point-

ed Tack Co. vs. Two Rivers Manuf'g Co., 109 U.

S. 117; S. C. 3 Sup. Ct. Rep. 105; in Estey vs.

Burdett, 109 U. S. 633; S. C. 3 Sup. Ct. Rep. 531;

in Bussey vs. Excelsior Manufg Co., 110 U. S.

131; S. C. 4 Sup. Ct. Rep. 38; in Pennsylvania

R. Co. vs. Locomotive etc. Truck Co., 110 U.

S. 490; S. C. 4 Sup. Ct. Rep. 220; in Phillips vs.

City of Detroit, 111 U. S. 604; S. C. 4 Sup. Ct.

Rep. 580; in Morris vs. McMillin, 112 U. S. 244;

S. C. 5 Sup. Ct. Rep. 218; and in Hollister vs.

Benedict & Burnham Manufg Co., 113 U. S. 59;

S. C. 5 Sup. Ct. Rep. 717.

The Supreme Court further said:

"But if a different conclusion could be

reached, to our minds, it is as certain as any
fact depending an conflicting testimony can

be, that Brady derived the ideas embraced in

his patent from Gen. McAlester, the govern-

ment officer, who in 1867 had charge of the im-

provement at the mouth of the Mississippi

river, and that he never conceived these ideas

till they were communicated and explained to

him by Gen. McAlester during the fitting up of

the Wiggins Ferry at New Orleans, and during

the progress of her operations in the Southwest

pass."

The only perceivable difference between the

Brady case and the case at bar is that Brady got
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his idea from General McAlester for nothing while

Antonsen got his from Rafter and Rafter's ma-

chine, paying a substantial sum for the same.

The fact that Antonsen may have increased the

efficiency of the machine does not entitle him to a

patent.

Hollister vs. Benedict & Burnham Mfg. Co.,

113 U. S. 59.

And which there exists no hard and fast rule to de-

termine or which defines "invention," a valid in-

vention may fairly be said

"* * to spring from that intuitive faculty of the

mind put forth in the search for new results,

or new methods, creating what had not before

existed or bringing to light what lay hidden

from vision. * * *" Hollister case, supra.

We have pointed out that by Antonsen's own

testimony, his alleged invention arose from mal-

adjustment. The trial court pointed out in its opin-

ion that Antonsen stabilized the discs in the posi-

tion which they attained in the Rafter machine

when operating at a high speed and overcrowded

(R-35). This certainly did not amount to inven-

tion. As pointed out by the court it was a mere me-

chanical operation. The Supreme Court said in the

Brady case, supra:

"The process of development in manufac-

tures creates a constant demand for new appli-

ances, which the skill of ordinary head-worK
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men and engineers is generally adequate to de-

vise, and which, indeed, are the natural and

proper outgrowth of such development. Each
step forward prepares the way for the next,

and each is usually taken by spontaneous trials

and attempts in a hundred different places. To
grant a single party a monoply of every slight

advance made, except where the exercise of

invention somewhat above ordinary mechani-

cal or engineering skill is distinctly shown, is

unjust in principle and injurious in its conse-

quences."

The mere exercise of mechanical skill is not inven-

tion.

See Hopkins on Patents, 1911 Ed., page 226
and cases cited in footnotes 257 and 258.

"It is not invention to merely improve upon

workmanship; to make solid parts previously

made separable; to make separate parts previ-

ously made integral; to merely change the rela-

tive location of parts without changing the

function performed; to omit a part or parts

with a corresponding omission of function."

Rogers on Patents, Vol. 1, Page 12.

CONCLUSION

As far as appellant was concerned, there was
no novelty in the machine produced by him of which

the public had not already had the advantage; he

is not entitled to monopolize the advantage already

the property of the public. The Trial Court person-
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ally heard the testimony in this case, considered it

very carefully and his findings and conclusions are

fully warranted by the evidence. The decree should

be affirmed.

Respectfully submitted,

C. 0. FENLASON,
Solicitor for Appellee.
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ISSUE TO THE SINGLE QUESTION OF
WHETHER THE DEVICE OF CLAUDE C. RAFT-

ER CONSTITUTED PRIOR USE OR ANTICIPA-

TION OF PLAINTIFFS PATENT

Defendant's brief limits the issue on this appeal to

one question, namely, did the device of Claude C. Raft-

er constitute prior use and anticipation of the mechan-

ical means of Claims 1 and 2, and the method of Claim

7 of Plaintiff Antonsen's patent No. 1,731,967.



The Trial Court's observation in his opinion, on page

30 of the Record, is instructive,

"Antonsen has been issued a patent by disclosure

of the essential features made by him in the United

States, February, 1925. This grant carries with

it a strong presumption of validity in view of the

fact that paper excelsior is a present commercial

necessity, and of the fact that patentability of the

device has been decided favorably by two other

Federal Courts, there seems to be little ground for

contention as to those features, but the chief de-

fense in this case is lack of novelty . . . the burden

of proof to establish lack of novelty lies upon the

Defendant."

The Defendant likewise has admitted the commercial

necessity of paper excelsior as a packing material. In-

deed, that fact is obvious, because paper excelsior is

used from coast to coast, and in the few years of its

existence has almost entirely replaced wood excelsior

for commercial packing purposes.

The cutting method, formerly employed in the prior

art in manufacturing paper excelsior, was limited in ca-

pacity as to the number of sheets of paper that may be

fed through the shredding head of the machine at one

time. The cutting method caused so much difficulty for

the operators of those machines by jamming, choking,

and stopping the machine, that the tearing method, in-

vented by Antonsen, was readily accepted by those en-

gaged in the paper excelsior art throughout the coun-

try. The undisputed facts in the record show that the
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tearing* method, employed by the patent in suit, increases

production capacity of excelsior cutting machines more

than four times. (R. 77) It effects a saving of $2.00

on every ton of excelsior manufactured. (R. 77)

The Defendant admits that he is now using the tear-

ing method, and desires to continue to do so. In view

of this, the Defendant is unable to dispute the utility

of Plaintiff's patent.

Defendant rests his whole case upon the claim, that

Claude C. Rafter's device for manufacturing paper ex-

celsior anticipated Plaintiff's patent in suit. To deter-

mine whether Rafter's device was a CUTTING or

TEARING machine, is to dispose of this suit ! Defend-

ant has set up the claim that it was a tearing machine.

The burden of proof, therefore, is on him to establish

that fact beyond a reasonable doubt. (See citations

from the U. S. S. C. and 9 C. C. A. commencing on

page 70 Plaintiff's opening brief)

Defendant MUST FAIL IN HIS CLAIM OF
PRIOR USE because he cannot escape the effect of

Rafter's patent application, Ex. 28. Rafter applied for

a patent on a paper cutting machine in January, 1924

and prosecuted it until October, 1928. IT WAS FIN-

ALLY REJECTED AS LACKING INVENTION!
If Rafter's device anticipated Plaintiff's patent, then

Rafter would have received the patent, not Antonsen.

They were both in the Patent Office and both being

prosecuted at the same time. Antonsen was granted the

patent in suit on the tearing method. Rafter was de-



nied a patent on the cutting method, because cutting was

old in the art.

The rejected patent application of Rafter, is clearly

the most vital exhibit in this entire case. It shows more

clearly than any amount of oral testimony possibly

could, just what kind of an excelsior machine Rafter

had. None of Rafter's machines in their original con-

dition are available for evidence.

Defendant admits that the mechanical means and

method described in Rafter's patent application does not

anticipate Antonsen's invention. Defendant seeks to

avoid the disastrious effect of Rafter's application by

claiming that it did not accurately portray the Rafter

device.

The Record shows, however, that the application did

describe Rafter's device accurately. In that connection,

Rafter testified as follows:

R. 282 "I made a sketch of the machine in Jan. 1924.

R. 287 I have had 15 years mechanic's experience. I

can read blue print drawings of machines. I

can read detailed shop drawings.

R. 282 I took the sketch and a sample of the excel-

sior to my attorney.

I explained to him how the machine worked.

He understood it." (Also see R. 311)

When the application and the patent drawings were

prepared by Rafter's attorney, Rafter read them, signed

them and swore to them.
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Defendant contends, that because the attorney didn't

see the machine itself, error crept into the application.

But, Rafter hired additional attorneys in 1927, to as-

sist in the prosecution of the patent. (R 311) The ad-

ditional attorneys did see the machine itself and the

product. Notwithstanding, the prosecution continued

on exactly the same mechanical means and cutting" meth-

od. Final rejection was made in October 1928.

All suspicion of the two sets of patent attorneys mis-

understanding Rafter should be removed by Rafter's

testimony at the trial. In clear and unequivical lan-

guage, Rafter branded his device as a cutting one as

follows

:

R. 284 O. Do you observe that spring there?

A. Yes, I put it there.

O. What was the mechanical function of

that spring?

A. Well, it was to keep the upper roll against

the lower roll in contact, so it would draw

the paper in.

This is exactly the wording of Rafter's patent appli-

cation an page 1 (Ex. 28-, as follows:

"Another object of the invention is to provide

knives for a paper cutting machine which may be

arranged on two spindles so that their cutting

edges may be positively held together at all times."

Similar wording appears thruout the entire file wrap-

per. If, as Defendant contends, Rafter's patent attor-



neys misunderstood him, it is indeed strange that Raft-

er should testify in Court, under oath, nearly ten years

later, to exactly the same mechanical means! WITH
THIS EVIDENCE IN THE RECORD THERE IS

NO REASONABLE DOUBT BUT THAT RAFT-
ER'S DEVICE WAS A CUTTING MACHINE.

Under date of March 1925, an article was published

in the Sunday Times in the City of Seattle. A copy

of that article was admitted in evidence as Ex. H. That

article was the result of an interview with Rafter's son.

The son at that time was working for Antonsen and

operating one of Rafter's original devices. The son read

the article and testified that it was exactly as he had

told it to the reporter.

Throughout the article Rafter's machine is described

as a cutting device, with a series of blades that act like

the blades of shears. That article was published 14

months after Rafter's patent application. The news

article, Rafter's patent application and Rafter's oral

testimony corroborate each other. If the burden of

proof were on the Plaintiff to prove Rafter's device

were a cutting machine, the foregoing proof would be

amply sufficient. BUT the burden is on the Defendant

to prove beyond a reasonable doubt that Rafter's device

was a tearing machine. With such physical exhibits as

Ex. 28, Ex. 29 (Rafter's patent drawing) and Ex. H,

the newspaper article in the record, can there be any

doubt that Rafter's device was a cutting machine?

Ignoring all of the physical evidence just referred
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to, (Ex. 28 Rafter's File Wrapper, Ex. 29 Enlarged

drawing of Rafter's machine and Ex. H., Times News-

paper Article, and the enlargements of photos of piles

of excelsior pictured in said Article) the Trial Court

based his decision upon conflicting and contradictory-

oral testimony of the witnesses. Attorney for Defend-

ant on pages 16 and 22 of his Answering Brief seeks

to uphold the Trial Courts Decision.

In doing this, the Trial Court and Attorney for De-

fendant have placed themselves in an untenable posi-

tion.

This Court's attention is respectfully directed to the

bold faced type appearing on pages 16 and 22 of De-

fendant's brief, as follows:

Page 16

"REVIEW OF EVIDENCE SUPPORTING
FINDING THAT RAFTER'S MACHINE WAS
ADJUSTED SO THAT THE INTERMESH-
ING DISCS WERE SEPARATED."

Page 22

"REVIEW OF EVIDENCE SUPPORTING
FINDING THAT IT WAS AN INHERENT
INCIDENT AND QUALITY OF THE RAFT-
ER MACHINE THAT UNDER LOAD A SEP-
ARATION WOULD TAKE PLACE BE-
TWEEN THE ADJACENT INTERMESHING
DISCS."
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If Rafter's device is ADJUSTED so that the inter-

meshing discs were separated, then obviously the discs

would not be in facial contact and become SEPA-

RATED UNDER LOAD. If the discs were adjusted

out of contact, then a separation would be constant at

all times.

While Plaintiff denies both of these propositions and

contends that they are not supported by any competent

evidence, we wish to point out that if the evidence is

insufficient to enable the Trial Court to satisfy himself

therefrom on the sole question in this case, namely, what

was the actual adjustment of Rafter's machine, and if

the Defendant is unwilling to rely and argue his case

upon one adjustment or the other as the actual adjust-

ment of that machine, THEN DEFENDANT HAS
FAILED TO ESTABLISH ANTICIPATION by

that degree of proof imposed upon him by law.

Surely, a patent regularly issued, with its strong pre-

sumption of validity cannot be voided and held for

naught upon evidence which is insufficient to enable the

Trial Court to definitely say what the actual adjustment

of the anticipating device was.

In effect, is not the Findings of the Trial Court and

the argument of counsel of the "shot gun type" ? The

theory is, that if one proposition is not sustained, then

perhaps the other one will be.

A similar uncertainty in the Trial Court's findings

and arguments of counsel is contained in the opinion on

page 33 of the Record, where the Court said

:



10

"Whether the Rafter machines were constructed

according to design or not they were subject to

deviation therefrom as a result of use. The dulling

or chipping of the cutting edges of the disks, the

weakening of the spring, or the shifting in align-

ment of the disks themselves due to a failure to

keep the nuts tight, or due to the difference in the

thickness of the washers between them alike would

change the essential character of the operation and

of the product".

Apparently, The Trial Court was unable to find

whether the Rafter machine was changed by design, or

whether a change resulted from zvear. From the evi-

dence submitted, the trial Court was called upon, and

did speculate that it could be one or the other, but he

could not say which.

If the change was due to wear, the Court was called

upon and did speculate whether that resulted from (a)

weakening of the spring, (b) dulling or chipping of the

discs, (c) shifting in alignment of the disks, (d) fail-

ure to keep the nuts tight, (e) difference in the thickness

of the washers.

Again, Plaintiff points out that such evidence, if un-

able to convince the Trial Court of what the actual con-

dition was, is not of sufficient weight to comply with the

burden of proof the Defendant must bear.

Conceding for- the sake of argument that the Rafter

device was changed by wear from a cutting to a tearing

machine WHEN DID THIS WORN OUT CONDI-
TION OCCUR? To constitute prior use of Plaintiff's
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patent, that condition must have occurred more than

two years prior to Plaintiff's application. The applica-

tion was in August, 1926; two years would take it back

to August, 1924. The first operation of Rafter's de-

vice was around September, 1923. There is no evidence

that the spring weakened over night, nor that the worn

out conditions were evidenced over night, or at all. The

original spring on the Defendant's machine placed there

by Rafter is still functioning, and the original discs

placed there by Rafter are still in operation. The only

change in Defendant's machine is in the adjustment

of the discs, which has been accomplished in that man-

ner and method pointed out by Plaintiff's experts.

Another inconsistent position found in the Court's

opinion is with reference to his statement on R. 31

:

"The presumption is that Defendant's machine

^operates now as it did when first constructed."

If the Court was justified in this presumption, then

the Court was clearly wrong in finding Rafter's device

had changed from a cutting to a tearing machine by

wearing out, by weakening of the spring, dulling and

chipping of the discs, etc. In effect, the Court in one

part of his opinion, points out that Defendant's machine

has been changed by: (a) Design, (b) or wear,

weakening of spring, chipping, dulling of discs, loosen-

ing of nuts, etc., and in another part of his opinion, the

Court points out (c) that he is presuming that the De-

fendant's machine is unchanged. This was clearly error.
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If Defendant's machine did come to function as a

tearing machine by reason of wearing out THAT
COULD NOT CONSTITUTE PRIOR USE. Such

a condition would be so indefinite, improbable of repro-

duction, so uncertain, and so inaccurate that it would

constitute no advancement in the art. No patent could

ever issue thereon. Such a process could not possibly

be understood nor appreciated. It would be wholly ac-

cidental, and any torn excelsior coming therefrom would

be wholly incidental.

We set forth in our opening brief, starting on page

78, the leading cases upholding the well established doc-

trine that prior use must be understood and appreciated,

and not something that is incidental and accidental. We.

here wish to call the Court's attention to Chisholm et

al. v. Randolph Canning Co., (C. C. Wisconsin) 135 F.

815,816

"While it is true that the resemblance in the gen-

eral form of the machines is striking, it is obvious

from the descriptions given by Mme. Faure that she

had no conception of the impact method which was

discovered by the Chisholms."

Beckwith v. Malleable Iron Range Company, 175 F.

1001.

"The law is well settled that such prior accidental

production when the character and function were

not recognized until the patented invention came

into being cannot be relied upon by way of anticipa-

tion/'
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"Looking backward several stove makers now

see how nearly they approached the consummation

finally reached by Beckwith, but none of them hit

upon the coacting law by means of which these

three elements were combined to produce new and

practical results so long sought. Their unsuccess-

ful efforts in the art cannot now defeat a patent

founded upon a re-adjustment of materials by

which new and useful results have been brought

about/'

Ajax Metal Company v. Brady Brass Company, 155

F.409.

"It is incumbent upon the Defendants therefor

to show that prior use which is set up was so far

appreciated at the time and adopted or followed, as

to create a well understood, if not an established

practice, capable at any time of being resorted to,

and not something incidental, indefinite and fugi-

tive, which is now hunted up and brought forward

simply for the purpose of defeating the patent."

There are numerous other cases affirming this long

established rule of law.

Counsel has made some reference to the early rela-

tions of Antonsen to Mr. Rafter, and the fact that Mr.

Antonsen purchased Rafter's machine and plant for

$2900.00.

As explained in our oral argument, Antonsen was

informed by Rafter that he was getting patent protec-

tion. (R 82) To substantiate our claim in that regard,
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we call the Court's attention to Plaintiff's Exhibit C,

which is the original agreement between Mr. Rafter and

witness Foster for the sale of a machine. In a portion

of that agreement, Mr. Rafter recites that he has a pat-

ent pending upon the machine which he is selling. The

facts are that Rafter did have a patent application filed.

Mr. Rafter misrepresented when he stated he had a

patent pending. The grossness of his misrepresenta-

tion fully appears from the record when the Patent Of-

fice rejected Mr. Rafter's patent application as lack-

ing invention. However, it was the patent protection

that Mr. Antonsen thought he was buying, and in our

humble opinion fully explains the relations between

Plaintiff and Mr. Rafter.

As further pointed out in our argument, Mr. Anton-

sen, after purchasing Rafter's machine, continued with

the operation of it, but found the same difficulty that

he had had with his own machines, namely, that the ma-

chine clogged, jammed and stopped when fed in excess

of ten sheets. It was limited in capacity. Antonsen had

large quantities of surplus paper coming to him from

the over-issue newspapers. He continued experiment-

ing with his own machine and finally discovered the

tearing method. He applied for a patent. It was

granted to him because it was an improvement over the

prior art.

Rafter now seeks to obtain the benefit of Plaintiff's

invention by claiming that he had the same process of

manufacture in his early devices.

In that contention, Mr. Rafter is clearly refuted by
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his own patent application, which is a silent, un-

prejudiced witness, whose testimony does not depend

upon a failing and faulty memory, desire or friendship.

Furthermore, Mr. Rafter's contentions are refuted by

his own oral testimony given in open court as outlined

hereinbefore when he said the intermeshing discs were

in contact to draw the paper in.

In 1926, when Plaintiff applied for the patent in suit,

he placed himself definitely on record about the advant-

ages of his invention over the prior art, as follows : Ex-

hibit 1, Record 71,

Line 5. "It has been customary heretofore to cut

the paper into narrow strips or shreds by

means of a machine consisting essentially

of a pair of oppositely rotating, parallel

shafts on which are mounted cutting disks

intermeshed and in facial contact.

"

Line 20. "Machines of the type mentioned have a

comparatively small production capacity

because of the inherent limitations in the

cutting process, and in the method used

to feed the material to the cutters."

Line 25. "The object of my invention is to provide

improved means for the shredding of pa-

per whereby the same is torn, instead of

cut, into narrow strips or shreds, produc-

ing thereby irregular feathery edges."

R. 72, Line 90, "This method of shredding has

proved to be far superior to the cutting-

method for the manufacture of paper ex-
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celsior, and the machine described em-

bodying my invention has been found to

have a production capacity many times

that of other shredding machines of com-

parable size."

The limited capacity of Rafters cutting device was

definitely established by the testimony of many wit-

nesses, set out in our opening brief, pages 49 to 53.

That part of the evidence, considered together with

the facts contained in Exhibit 28, 29, H, and the en-

larged photographs of excelsior, refutes completely De-

fendant's claim that Rafter's device was a tearing ma-

chine. It must be remembered that the burden of es-

tablishing Rafter's device as a tearing machine at all

times rests upon the Defendant. The reliable proof in

this case, as outlined above, is diametrically opposed

to Defendant's claim of tearing. An examination of

the record will bear out Plaintiff's contention.

To overcome this damaging evidence, counsel for De-

fendant in his brief, starting on page 6, sets forth his

conclusions of the oral testimony of early users of Raft-

er's excelsior. Had all his witnesses testified definitely

that Rafter's excelsior was torn, such testimony still

could not outweigh the mute testimony of the physical

exhibits referred to above. BUT all of Defendant's

witnesses did not so testify.

For the convenience of this Court, Plaintiff will now

discuss the witnesses named bv Defendant in his brief,

in the order in which he has placed them, so that by
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reference to this brief, the same corresponding witness

may be found in Defendants brief in the same relative

position.

Before considering the witness* testimony, we call the

Court's attention to Exhibit 2. EXHIBIT 2 IS A
SAMPLE OF EXCELSIOR PRODUCED BY THE
TEARING METHOD LESS THAN THIRTY
DAYS BEFORE THE TRIAL. This exhibit is re-

ferred to in the witness* testimony and in each instance

the witness was asked if said exhibit 2 was like the ex-

celsior he saw in 1924.

In many Supreme Court cases, including the Barbed

Wire Patent, this practice of identifying models and

reproduced copies of original articles, has been declared

unsound, and such evidence rejected. See Parker v.

Stebler (C. C. A. 9) 177 F. 217. (Page 89, our open-

ing brief)

In. his brief, Defendant contends that the following

witnesses testified that the excelsior from Rafter's ma-

chine was torn. Plaintiff denies that the testimony is

to that effect. We claim the testimony is entirely nega-

tive, ie., that the witnesses never observed any differ-

ence between the early excelsior and exhibit 2. The

witnesses do not undertake to testify that the excelsior,

Exhibit 2, and that produced by Rafter, is the same.

Most of the following remarks of witnesses are tak-

en verbatim out of the record.
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G. H. THOMPSON.

When asked if Exhibit 2 was like the excelsior he

first saw in 1924, the witness replied:

R. 297. "Well, I would say that this is—you can

readily see that I am not a technician on

this. I would say that this is very similar

to the kind of excelsior we have been us-

ing right along from the beginning.

R. 298. So far as I know all of this excelsior was

about the same. I have never noticed any

difference at all that I could tell you about.

I didn't do that packing work myself.

R. 298. I couldn't tell you whether it is cut or

torn."

THOMAS E. HENDERSON.

This witness is the one who operated a Rafter ma-

chine in California, and who testified that the Rafter

fmachine had two coil springs one on each end of the

upper shaft to take up the vibration.

Rafter denied that any such a machine was ever man-

ufactured, and obviously none was, because such a ma-

chine could not function.

It is obvious that if this witness could not accurately

observe the presence of only one spring on an exposed

portion of the machine, he could not accurately observe

whether excelsior was torn or cut. This witness' testi-

mony with reference to the edge of the excelsior is neg-

ative.
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R. 299. "The appearance of this early excelsior

as near as I can tell was just like this here,

Defendant's Exhibit 2."

Mr. Henderson at the time of trial was over seventy

years of age.

B. T. RAND.

This man was a neighbor to Rafter, engaged in the

real estate business. He testified on Record 304:

"I am not a mechanic—don't know a thing in the

world about machinery. Exhibit 2 is similar to the

excelisor I saw in 1923. I would imagine that was

about the same excelsior.
,,

R. M. BENSON.

Mr. Benson was purchasing agent for a company that

used excelsior. Mr. Benson never did the packing, and

never handled the excelsior. He was testifying from

memory about a product which he had only casually

observed ten years before. His testimony (R. 307 and

308) is as follows:

"I never noticed any difference in the texture of

the outer edges between the first excelsior bought

and that recently purchased.

I would have no occasion to notice. I did not

handle it.

I never paid any attention to the physical condi-

tion of the excelsior."



20

WILLIAM D. RAINWATER.

This man testified as follows

:

R. 315. "I do not remember in detail the mature

of the paper excelsior I first used. It has

been so long ago. I never paid much at-

tention to it. In fact, I didn't do any of

the packing myself in the early days. I

couldn't say whether there is any differ-

enced in the first excelsior I used and the

present day excelsior.

R. 316. I have never noticed any difference."

CHARLES W. PALMER.

This witness was a purchasing agent for a grocery

firm. Under the leading questions of the Defendant,

he indicated that Exhibit 2 was similar to the excelsior

first purchased by his company, but on cross examina-

tion (R. 318) he testified:

"I simply saw that it was a clean product. It

made no difference to us whether it was rough or

not.

Well, I will tell you, to me it is paper excelsior.

I will have to answer that question exactly the same

as I did, in an honest way, that as far as the edges

of the paper are concerned, as far as the width of

the strips are concerned, it was all paper excelsior

to me."

CLAUDE E. RAFTER.

This witness gave the interview for the Times news-
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paper article of March, 1925, in which the process of

manufacturing paper excelsior employed by the alleged

anticipating device of Claude C. Rafter was clearly de-

scribed at that time as a cutting device. Nowhere in

that article is the word "tearing" used. This witness

testified that he read the newspaper article afterwards,

and that it correctly set forth what he had told the re-

porter. That the discs of the cutting machine were

knives that cut in a similar fashion as the blades of

sheers. Enlarged prints of the pictures taken of this

excelsior are in evidence, and the Court will observe

that the character of the excelsior shown by those pic-

tures is cut.

The testimony of this witness is obvious, when he

testified

R. 305. "The more paper you put through the ma-

chine the more the machine would tear it

instead of cut it, really."

The reason for this witness changing his opinion about

his Father's excelsior machine from that expressed in

the newspaper article in 1925, to that testified to in 1933,

is very obvious. His father had adopted the Antonsen

discovery of tearing paper excelsior instead of cutting

it. This son of Rafter has reformed his ideas of his

Father's first machines by now saying that the more

paper put through the machine, the more it would tear

instead of cut. The history of this witness, and the

comparison of his statements made of record in 1925,

with his present day testimony needs no further com-

ment.
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LEONARD E. SIMPSON.

This witness clearly testified that the capacity of the

Rafter machine was limited to four to six pages. The

limited capacity of a cutting machine was the thing that

clearly impressed itself upon the minds of all of its

operators, and is uniformly testified to by them. (R.

309) The operators of the early machines were so har-

rassed by the machines clogging, stopping, jamming and

the subsequent work necessary to get the machine in-

to operation again. It was such an experience as to

make it impossible for those operators to forget the

incident.

It must be remembered that Antonsen in his patent

application in 1926, clearly set forth the limited capacity

of the cutting machines and the increased capacity of

his invention.

This witness on cross examination (R. 310) verifies

the facts of Antonsen's invention, and the increased ca-

pacity of the tearing machine, and the elimination of

the clogging and jamming trouble.

C. C. RAFTER.

The Court in his opinion said that this witness was

discredited. Counsel for appellee in his argument be-

fore this Court, admitted that Rafter was thoroughly

discredited. However, we desire to point out again the

testimony of this witness that the discs of his machine

were in facial contact. This testimony is on R. 284, as

follows

:
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"Q. What was the mechanical function of that

spring?

A. Well, it was to keep the upper roll against the

lower roll in contact, so that it would draw

the paper in."

That testimony is an unconscious admission by Rafter

that his device was a cutting machine with the discs in

facial contact, because elsewhere Rafter testified that

his device was adjusted so that there was a constant

separation between the discs. This admission carrobo-

rates Ratfer's file wrapper, Ex. 28.

C. A. WHEELER.

This witness testified that the day before testifying,

he had purposely examined Defendant's machine to see

if the discs were in contact or not, and testified posi-

tively that none of the discs were in contact. (R. 198)

Obvisously this witness was wrong, because the De-

fendant, (R. 203) Defendant's expert, (R. 218-219)

Plaintiff's experts, (R. 96-150) and admission of coun-

sel for appellee all show that two or more of the sets

of discs on Defendant's machine were in contact, that

the same acted as a set collar, taking up the entire force

of the spring, and acting as a means for adjusting the

spaced relationship between all the remaining discs,

keeping them out of contact and by that simple expedient

producing torn paper excelsior, infringing Plaintiff's

patent. (R. 137)

This witness introduced excelsior claimed to have



24

been manufactured in the winter of 1924. Dated strips

were taken from that excelsior showing that it had been

cut from newspapers not published until sometime af-

ter June 13, 1925. (R. 238) Since Wheeler was wrong

in stating the time of manufacturing that excelsior, he

could likewise have been wrong in other matters, and

in fact was wrong about the adjustment of the discs

of Defendant's machine at the time of trial. This wit-

ness Henderson, was seventy years of age. He was an

interested witness because he had not yet been fully

paid by the Defendant for the purchase price of the De-

fendant's machine. (R. 203)

COUNSEL FOR APPELLEE ON ARGUMENT
ADMITTED THAT WHEELER AND THE DE-

FENDANT HAD BEEN FOOLING AROUND
WITH THE DEFENDANT'S MACHINE AND
THAT SOME CHANGES HAD BEEN MADE.
This express admission by counsel for defendant verifies

Plaintiff's contention that Defendant's machine has

been changed, and now employs the patented method of

tearing paper excelsior, as distinguished from the cut-

ting method originally employed by it. As previously

pointed out this has been established by the clear descrip-

tion of Rafter's device in his patent application, Ex. 28

;

in Rafter's oral testimony of the discs in contact; in

the newspaper article of March, 1925 ; the photographs

of excelsior appearing in that newspaper article, in the

corroborating testimony of witness Foster that Rafter's

machine was a cutting machine, with the discs in con-

tact, (R. 325) in the corroborating testimony of Plain-
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tiff's expert Rockwell, who examined one of Rafter's

original device, in the testimony of witness Mrs. Wright,

who testified that Rafter's original device, operated by

her made cut excelsior (R. 332), and in Plaintiff's testi-

mony to the same effect. (R. 81)

E. L. FOSTER.

He testified in the last paragraph of his cross exami-

nation, on R. 323.

"When he bought the machine (from Rafter)

the discs were sharp, the discs on the upper and

lower roll were touching, held in contact by a

spring. In my opinion the machine was essentially

a cutting machine."

KENNETH W. HOLMAN.

The only thing this witness could recall about 1925

was that he was fifteen years old, and that the excelsior

was rough edged. He could not remember which high

school he was attending, whether he saw the excelsior

in the spring, fall or winter of 1925, nor could he re-

member the year he began work for the establishment

that purchased the excelsior he first saw. (R. 180)

L. V. SCOTT.

This witness' casual examination of the excelsior ten

years before his testimony is explained on R. 191, when

he said:
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"I wanted to see if paper excelsior was practical,

whether it was clean enough to meet requirements.
"

He had no further interest, and could hardly be ex-

pected to recall ten years later the condition of the

edges of the paper strips that he had so casually ex-

amined.

C. C. HEDRICK.

This witness can testify to nothing prior to March,

1929, as that is when he first came in contact with ex-

celsior, and excelsior machines. (R. 200)

The vice of appellee quoting only a portion of testi-

money of a witness is exemplified on page 14 of his

brief, where he referred to the witness Vernon Faxon.

Counsel quoted from his testimony:

"He found some edges with torn or rough ap-

pearance." (R. 182.)

We direct the Court's attention to the full testimony of

that witness appearing on R. 182, and continued to 183,

as follows

:

"Q. What did you find?

"A. I found some of them with torn or rough ap-

pearance, and some of the appeared to be smooth

or machine cut, although you can't state that

change so definitely as you can the other."

This witness was asked to mark the strands of excelsior

with rough edg*es, and he could pick out only a few from

the countless thousands of strips appearing in the photo-
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graphs. Counsel for appellee seeks to explain away

that damaging fact by saying the picture was out of

exact focus. // the picture was out of exact focus, that

fact would make straight edged excelsior appear to be

ragged edged, but it could never make ragged edged ex-

celsior appear to be machine cut.

*

Discs Melting Down

On page 17 of his brief, defendant urges the absurb

contention that Rafter's machines could not have had

the cutting discs in facial contact, because the discs

would have heated, melted down and not lasted a day.

He uses this language : "even a layman knows what

happens when metals such as were in the discs, run in

surface contact at the rate of speed the discs were op-

erating."

Yet, when asked by this Court during oral argument,

what rate of speed the discs were operating at, he re-

plied he didn't know!

But the most astounding fact in the entire record, is

that defendant's machine for some years has operated

with two sets of discs in facial contact. The entire

strength of the spring present on the upper shaft, which

spring was designed to bring all 90 discs into facial con-

tact, is exerted on just those two discs. This fact is ad-

mitted by defendant (R. 203) and even by defendant's

expert (R. 219-219). Altho that latter gentleman testi-

fied that metal discs in contact could not last a day. (R.

233 and 224)
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The rolling- motion of the tips of these discs coming-

together for a short space and the air cooling of the

discs as they complete circling around, together with

the lack of any degree of rubbing between the discs is

fully explained by Expert Rockwell. (R. 104)

Trouble In Operating Rafter's Machine

On page 28 of defendant's brief, the Court's inspec-

tion is invited to the testimony of certain witnesses.

Defendant claims Rafter's machine did not cause the

trouble plaintiff would have the Court believe.

Please compare the following with the cited refer-

ences of defendant.

"When too much paper was fed to the machine

it stopped and chewed up the paper." Wright

R. 333.

"I ran two or three sheets through and more tho

not many more. It was a very disagreeable thing

when it got stuck." Wright R. 335.

"When I saw the Rafter machine in Seattle it

would take and run one up to about six or seven

sheets of paper at a time. If you would run more

through it would kinda chock and stop sometimes.

You would roll the fly wheel back, roll the paper

back. If there was any chocked in there, take a

hook or whatever we used for the purpose, hold in

between the discs and get the paper out." Hender-

son (R. 300.)

"I put additional longitudinal strips on the ma-

chine for the purpose of forming rests at the top
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and bottom to form a fulcrum for the tool I used

to clean the paper from between the discs when

they became filled." Wheeler (R. 194.)

"I had plenty of trouble with the machine. If I

fed more than 4 or 5 sheets at a time, about every

15 minutes the thing would clog up, part of the

paper would stick in the knives. Sometimes when

the paper stuck it would pull the pulley off." Simp-

son (309.)

Plaintiff maintains, that no one can read that testi-

mony and not be convinced that Rafter's devices gave

great trouble due to the clogging and jaming when

the machine was overcrowded. This was due to the

limited capacity of cutting machines. (R. 77) The

increased capacity of the tearing method was 40 sheets

or 80 pages instead of 60 as misquoted by defendant's

brief. (See, R. 77)

Overcrowding implies feeding a larger number of

sheets to the machine than it is designed to accommo-

date. Overcrowding is abnormal and excessive feed-

ing of paper.

Although defendant in his brief and his oral argu-

ment refuses to admit that the Rafter machine manu-

factures torn excelsior only when overcrowded, if at

all, yet the Trial Court in the seclusion of his chamber,

after having signed the Findings of Fact, and while re-

flecting on the evidence of this case, reduced his oral

decision to writing. That is the written opinion on

Record pages 29 to 37.
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The Trial Court said : R. 33

"The machine (Rafter's) would cut paper with

straight edges only if the sheets were fed a few at

a time and no great speed was attained."

"The Foster machine, built by Rafter, was

operated by hand power by Antonsen for his at-

torney to illustrate the idea that Rafter machines

only cut paper. But if he had so operated it as to

bring the spring into play by overcrowding, the re-

sult would have been different.

"

The Trial Court said; R. 35

"Antonsen performed two services. He stabi-

lized the discs in the position which they attained

in the Rafter machine when overcrowded and

operated at high speed."

In clear language the Court sets out that Rafter's

device produced a different kind of execlsior when it

was overcrowded. If the device was normally fed, it

produced cut excelsior.

We observe, that if Rafter's machine incidently and

accidently made torn paper excelsior when the over-

crowding was sufficient to change the function of the

machine, then such abnormal, periodic and uncertain

production could not constitute prior use.

The clear rule of law is that prior use must be under-

stood and appreciated, practiced and persisted in so as

to become an established fact, accessible to the public

and contributing definitely to the sum of human knowl-
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edge—not something incidental, indefinite and fugitive,

which is now hunted up and brought forward simply

for the purpose of defeating the patent. See cases cited

in our opening brief, pages 78 to 87.

Defendant is in error in stating plaintiff built his

machine stronger and sturdier. That is a creature of

his imagination, for the record does not contain an iota

of evidence of that kind. The facts are just the con-

trary. The record shows that plaintiff took one of Raf-

ter's machines and by adjusting its parts made it per-

form a new function in a new way. This was the same

element of inventive genius as recorded in the case of

Eibel v. Paper Stock Co. 261U.S.45.

Defendant9
s Claims About Novelty

We do not understand defendant's purpose in insert-

ing on pages 29 and 30 of his brief the question of nov-

elty in the form there presented. This was not included

in the pleadings. Defendant did discuss it in his brief

in the Court below, but the Trial Court ignored the

matter entirely. At least, he made no mention of it.

As we view counsel's argument, he contends that

plaintiff was not entitled to a patent on the tearing meth-

od because that method was contained in one of the

claims rejected by the Patent Office. Defendant is in

error.

In Exhibit 13, Antonsen's File Wrapper, on page 11,

will be found claim 9, which was, allowed verbatim as

claim 7, the one in suit. There was not one single
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change in the claim as filed and as allowed.

Original claim 8 was rejected altho identical with

original claim 9, except claim 8, in the first step reads

"shredding sheets of paper stock into strips", while the

first step in claim 9 reads "tearing sheets of paper stock

into narrow strips." According to all dictionaries

"shredding" means cutting or tearing into shreds. It

is obvious, therefore, that original claim 8 was rejected

for the reason that the language thereof might; be so

construed as disclosing a method for cutting paper in-

to narrow strips, and this method was old.

Infringement

Counsel's claim that defendant's machine does not in-

fringe plaintiff's patent is not entitled to serious con-

sideration (Defendant's Brief, page 31) The law of

equivalents is well stated in Pedersen v. Dundon 220

F. 309 C. C. A. 9

"The two devices so used by him are clearly the

mechanical equivalent of the appellee's hinges.

Neither the joinder of two elements of a patented

combination into one integral part, accomplishing

the purpose of both, nor the separation of one in-

tegral part into two, which together accomplish sub-

stantially what was done by the single element, will

avoid a charge of infringement."

Applying that rule as announced by this Circuit to the

facts in this case, there can be no doubt remaining that

the defendant's machine infringes plaintiff's patent.
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In his testimony Mr. McDougall clearly pointed out

that claims 1 and 2 read upon the defendant's machine,

(R. 153-8) that the defendant's machine has all of the

elements described in claims 1 and 2 of plaintiff's patent.

This machine functions the same and produces the same

results as the machine constructed according- to the

specifications of the Antonsen patent. Likewise

there can be no question but that the paper pro-

duced by the defendant's machine is made according to

the Antonsen method as covered by claim 7 of his patent.

Conclusion

Plaintiff's patent was duly and regularly issued. It

has been decreed valid in other cases. It has met with

commercial success. Users of the patent are paying

royalty for the privilege thereof. The utility of the

tearing method and its advantages over the old art of

cutting excelsior is not in dispute. The machine claims

and method claim are entitled to be liberally construed

as to validity and infringement. Defendant has failed

to establish anticipation by that high degree of proof

required by law. (See citations on pages 70 to 78, our

opening brief).

The decree should be reversed.

Respectfully submitted,

Clarence W. Pierce,

Attorney for Appellant.
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pellant's patent. Damages for infringement are there-

by denied him.

However, it has never been the law in any jurisdic-

tion to invalidate a patent merely because the Plaintiff

was unsuccessful in establishing infringement. In the

instant case, the device of appellee having been found

not to infringe Plaintiff's patent, cannot therefore be

held to anticipate Plaintiff's patent, the machine at all

times remaining unchanged. Obviously, it would be a

gross injustice to permit such an opinion to stand in

view of the express finding that appellee's device did

not infringe the patent in suit. Such a position is un-

tenable, unsound and contradictory. It is respectfully

submitted that the opinion of April 1st should be modi-

fied so as to reverse that part of the District Court

decision which invalidated appellant's patent.

This petition may be considered as one to have this

Court clarify its opinion of April 1, 1937, or to have

a rehearing granted on the appeal.

Counsel will gladly appear for oral argument, if this

Court should desire.

Respectfully submitted,

Clarence W. Pierce.

Attorney for Appellant.
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APPEARANCES

:

For Petitioner

:

GEORGE M. THOMPSON, C.P.A.

A. CALDER MACKAY, Esq.

For Commissioner:

M. B. LEMING, Esq.

Docket No. 67468.

MARIAN OTIS CHANDLER,
Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

DOCKET ENTRIES.

Transferred to Mr. Van Fossan: 5/13/35.

1932

Aug. 20—Petition received and filed. Taxpayer noti-

fied. (Fee paid).

Aug. 22—Copy of petition served on General Coun-

sel.

Oct. 20—Answer filed by General Counsel.

Oct. 28—Copy of answer served on taxpayer. Cir-

cuit Calendar.

1933

Aug. 3—Hearing set week beginning Sept. 25, 1933

—Long Beach, Calif.
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1933

Oct. 5—Hearing had before Mr. Van Fossan, Div.

9. Submitted on merits. Consol. with

67468-76. Brief due 12/4/33. Pet's reply

due Dec. 18, 1933. Stip. of facts filed and:

amended answer 10/5/33. Amended peti-

tion filed 9/25/33.

Oct. 16—Transcript of hearing Oct. 5, 1933 filed.

Nov. 27—Motion for extension to Feb. 2, 1934 to

file brief, filed by taxpayer. 11/28/33

granted to 1/10/34 both sides.

1934

Jan. 5—Brief filed by General Counsel.

Jan. 9—Brief filed by taxpayer. 1/9/34 copy

served.

Jan. 30—Reply brief filed by taxpayer.

Apr. 9—Memorandum Opinion rendered by Mr.

Van Fossan—Div. 9—Decision will be

entered under Rule 50.

May 4—Motion for Board review of the Memo.

Opinion filed by General Counsel.

May 7—Order that Board review Memorandum

Opinion of April 9th, entered.

May 28—Memorandum in opposition to motion for

reconsideration filed by taxpayer. 5/29/34

copy served.

1935

June 7—Opinion rendered Mr. Van Fossan—Div.

9. Decision will be entered under Rule 50.

July 6—Notice of settlement filed by taxpayer.

7/9/35 copy served.
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1935

July 9—Hearing set July 17, 1935 on settlement.

7/9/35 copy served.

July 13—Notice of settlement filed by General

Counsel.

July 17—Hearing had before Mr. Sternhagen Div.

10 on settlement under rule 50. Decision

in accordance with respondent's recompu-

tation—Mr. Van Fossan for decision.

July 22—Transcript of hearing July 17-35 filed.

July 24—Consent to settlement filed by taxpayer.

July 26—Decision entered Div. 15—Black. [1*]

Oct. 19—Petition for review by U. S. Circuit Court

of Appeals, 9th Circuit, with assignments

of error filed by General Counsel.

Nov. 2—Proof of service filed by General Counsel.

Dec. 16—Motion for extension to 3/17/36 to com-

plete record filed by General Counsel.

Dec. 16—Order enlarging time to 3/17/36 to pre-

pare and deliver record, entered.

1936

Feb. 14—Statement of evidence lodged by General

Counsel.

Feb. 18—Notice of lodgment of statement and of

hearing Mar. 4, 1936 to approve state-

ment filed by General Counsel.

Feb. 18—Praecipe with proof of service thereon

filed.

Feb. 24—Motion for extension to 4/20/36 to settle

and transmit record, respondent allowed

until 4/1/36 to file objections to Statement

of Evidence, filed by taxpayer.

*Page numbering appearing at the foot of page of original certified

Transp.rmt. of Record.
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1936

Feb. 24—Order enlarging time 4-20-36 for prepara-

tion and delivery of record, and to strike

from calendar of 3/4/36 and to place on

calendar of 4-1-36 on approval of state-

ment of evidence entered.

Mar. 27—Motion to continue hearing to April 15,

1936 filed by General Counsel. 3/28/36

granted.

Mar. 28—Motion for extension to April 15, 1936

to file objections or counter statement filed

by taxpayer. 3/28/36 granted.

Apr. 15—Motion for extension to June 17, 1936 to

settle and transmit record filed by General

Counsel.

Apr. 15—Order enlarging time to prepare and de-

liver record to June 17, 1936, entered.

Apr. 16—Statement of evidence approved and or-

dered filed.

June 13—Certified copy from 9th Circuit re trans-

mission of record filed.

June 15—Order enlarging time to July 15, 1936 for

transmission and delivery of record

entered. [2]



vs. Marian Otis Chandler 5

United States Board of Tax Appeals.

Docket No. 67468.

MRS. MARIAN OTIS CHANDLER
Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

PETITION.

The above named Petitioner hereby petitions for

a redetermination of the deficiency set forth by the

Commissioner of Internal Revenue in his notice of

deficiency symbols IT :AR :E-1, NF-60D, dated July

1, 1932, and as a basis of her appeal alleges as

follows

:

(1) The Petitioner is an individual residing in

the city of Los Angeles, State of California, whose

business address is Times Building, Los Angeles,

California.

(2) The notice of deficiency (a copy of which

is attached and marked " Exhibit A") was mailed

to Petitioner on July 1, 1932.

(3) The taxes in controversy are income taxes

for the calendar year 1929 and in the sum of

$163,175.03.

(4) The determination of tax set forth in the

said notice of deficiency is based upon the follow-

ing errors:
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(a) The Respondent has erroneously in-

creased net income by the sum of $661,369.56.

(b) Respondent has erroneously and ille-

gally determined that Petitioner realized in-

come in the sum of $661,369.56 in a transaction

whereby Petitioner exchanged [3] certain notes

owned by her and executed by the Chandis

Securities Company, a corporation, together

with accrued interest due upon said notes for

stock in the said Chandis Securities Company

and failed to treat the transaction as being

within the meaning of Section 112 (b) of the

Revenue Act of 1928.

(c) Respondent has erroneously and ille-

gally determined that certain stock in the

Chandis Securities Company received by the

Petitioner in exchange for certain notes of the

said Company owned by her together with

accrued interest thereon had a market value

equal to the par value of the stock so received.

The stock did not have a market value in excess

of 50 per cent of its par value.

(d) The alleged gain or income which the

Respondent is attempting to tax for the year

1929, does not constitute taxable income within

the meaning of the provisions of the Revenue

Act of 1928, and/or the Sixteenth Amendment

to the Constitution of the United States.

(5) The facts upon which the Petitioner relies

as a basis of this proceeding are as follows:



vs. Marian Otis Chandler 7

(a) Petitioner's books of account have at

all times been kept upon the cash receipts and

disbursements basis and her income tax return

for the year 1929 was prepared and filed on

said basis.

(b) Petitioner owned certain notes exe-

cuted by the Chandis Securities Company, a

corporation, aggregating in principal the sum

of $810,687.06. Interest had accrued upon Peti-

tioner 's interest in said notes to December 31,

1929, aggregating the sum of $661,369.56. [4]

(1) The total of the notes executed by the Chan-

dis Securities Company, a corporation, together

with the accrued interest thereon of which the sum

set forth in (b) above represents a part owned by

the Petitioner and her children is as follows:
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(2) The Chandis Securities Company was incor-

porated during the year 1916 with an authorized

capital stock of $500,000.00, divided into 500 shares

of a par value of $1,000.00 each, which stock, prior

to the Company acquiring the notes hereinbefore

mentioned in the manner hereinafter set forth, was

issued as follows:

Number
of Shares

Marian Otis Chandler (Petitioner) 200

Franceska Chandler Kirkpatrick 35

May Chandler Goodan 35

Helen Chandler 35

Philip Chandler 35

Ruth Chandler Williamson 35

Harrison Gray Chandler 35

Constance Chandler 35

Norman Chandler 35

Harry Chandler _ 20

500

(3) The Chandis Securities Company realizing

its inability to pay [5] the notes and accrued inter-

est mentioned in paragraph (b) (1) above, secured

the consent of the noteholders to a plan whereby

the said company would increase its capital stock to

five million dollars, divided into 50,000 shares of

the par value of $100.00 each and thereafter ac-

quired from the said noteholders their notes and

the accrued interest thereon by the issuance of one

share of its stock of the par value of $100.00 per

share for each $100.00 of note principal, and accrued

interest.
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(4) The Cbandis Securities Company in further-

ance of the above plan, increased its capital stock

to five million dollars, divided into 50,000 shares of

the par value of $100.00 each and issued to the

Petitioner and the other noteholders, one share of

its stock (par value $100.00) for each $100.00 of

note principal and accrued interest.

(5) The Chandis Securities Company issued to

its stockholders 10 shares of the new stock of the

par value of $100.00 per share for each share of

the old stock having a par value of $1,000.00.

(6) In completion of the foregoing plan, the

stock of the Chandis Securities Company was issued

for note principal and accrued interest and in ex-

change for the old stock (with fractional shares

being paid for in cash) and immediately thereafter

the stock was issued and outstanding as follows

:
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(c) Respondent has treated the transaction

whereby Petitioner acquired stock in the

Chandis Securities Company for her notes and

accrued interest thereon as a payment of the

accrued interest and has included as taxable

income on this account the sum of $661,369.56,

contrary to the provisions of Section 112 (b)

of the Revenue Act of 1928.

(1) The 14,720 shares of stock of the Chandis

Securities Company received by the Petitioner on

account of her ownership in the notes executed by

the said Chandis Securities Company did not have

a market value in excess of $736,000.00.

(2) Petitioner's cost basis in the notes equals

the principal of the said notes and is $810,687.06.

(6) Petitioner prays for relief from the defici-

ency asserted by the Respondent on the following

and each of the following particulars:

(a) The records of the Petitioner are kept

upon the cash receipts and disbursements basis

and her income tax return for the calendar

year 1929 was filed upon said basis.

(b) The transaction whereby Petitioner ac-

quired stock in the Chandis Securities Com-

pany for her interest in the notes executed by

said Company, together with the accrued in-

terest thereon, was in connection with a reor-

ganization within the meaning of Section 112

(b) (3) and/or Section 112 (b) (5) of the

Revenue Act of 1928. Therefore, Petitioner
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did not realize any taxable income from said

transaction.

(c) The stock of the Chandis Securities

Company received by the Petitioner for her

interest in the notes executed by the Chandis

Securities Company together with accrued in-

terest thereon did not have a market value in

excess of $736,000.00. Therefore, [7] Petitioner

realized no taxable income from the said trans-

action.

WHEREFORE, Petitioner prays that this Board

may hear and redetermine the deficiency herein

alleged.

GEORGE M. THOMPSON
JOHN T. RILEY
MARSHALL D. HALL

Counsel for Petitioner,

505 Title Insurance Building,

Los Angeles, California.

State of California

County of Los Angeles—ss.

Marian Otis Chandler being duly sworn, says that

she is the Petitioner above named ; that she has read

the foregoing Petition or had the same read to her

and is familiar with the statements therein con-

tained; and that the facts therein stated are true

except such facts as are recited to be upon informa-

tion and belief and those facts she believes to be

true.

MARIAN OTIS CHANDLER
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Subscribed and sworn to before me this 10th day

of Aug., 1932.

[Seal] C. O. DENNING
Notary Public in and for the County of Los An-

geles, State of California. My Commission ex-

pires Sept, 11, 1935. [8]

EXHIBIT A
TEEASUEY DEPAETMENT

WASHINGTON
Jul. 1, 1932.

Office of

Commissioner of Internal Eevenue

Mrs. Marian Otis Chandler,

c/o John T. Eiley,

505 Title Insurance Building,

Los Angeles, California.

Madam

:

You are advised that the determination of your

tax liability for the year(s) 1929 discloses a defici-

ency of $163,175.03, as shown in the statement

attached.

In accordance with section 272 of the Eevenue

Act of 1928, notice is hereby given of the deficiency

mentioned. Within sixty days (not counting Sun-

day as the sixtieth day) from the date of the mail-

ing of this letter, you may petition the United

States Board of Tax Appeals for a redetermination

of your tax liability.
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HOWEVER, IF YOU DO NOT DESIRE TO
PETITION, you are requested to execute the en-

closed agreement form and forward it to the Com-

missioner of Internal Revenue, Washington, D. C,

for the attention of IT :C :P-7. The signing of this

agreement will expedite the closing of your re-

turn (s) by permitting an early assessment of any

deficiency and preventing the accumulation of in-

terest charges, since the interest period terminates

thirty days after filing the enclosed agreement, or

on the date assessment is made, whichever is earlier
;

WHEREAS IF NO AGREEMENT IS FILED, in-

terest will accumulate to the date of assessment of

the deficiency.

Respectfully,

DAVID BURNET,
Commissioner.

By (Signed) J. C. WILMER
Deputy Commissioner.

Enclosures

:

Statement

Form 882

Form 870 [9]
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STATEMENT.
IT :AR :E-1

NF-60D

In re : Mrs. Marian Otis Chandler,

c/o John T. Riley,

505 Title Insurance Building,

Los Angeles, California.

TAX LIABILITY.

Year—1929.
Tax Liability—$178,656.06.

Tax Assessed—$15,481.03.

Deficiency—$163,175.03.

The deficiency shown herein is based upon the

revised report of Internal Revenue Agent Charles

W. Donnally covering your tax liability for the

year 1929.

Careful consideration has been accorded your

protests dated December 17, 1931 and March 28,

1932, in connection with the findings of the examin-

ing officer, and the information submitted at a con-

ference held in the office of the internal revenue

agent in charge.

Your return has been adjusted as follows:

Net income reported on return $119,493.11

Add:

1. Salary $19,404.40

2. Error in computation .20

3. Interest income 661,369.56 680,774.16

Net income adjusted $800,267.27
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EXPLANATION OF CHANGES.

1. It is held by this office that in applying the

United States Supreme Court decision in the case

of Robert K. Malcolm, all community income as de-

fined by Income Tax Ruling 2457, Cumulative Bulle-

tin VIII-1, page 89, must be divided equally be-

tween husband and wife where original separate

income tax returns were filed. It is necessary, there-

fore, to include in your return one-half of the

salary reported by your husband, which under the

ruling referred to above represents community in-

come. Your income has accordingly been increased

by one-half of $38,808.80, or $19,404.40. A [10]

corresponding decrease in income has been made

in your husband's return, resulting in an over-

assessment of tax of which he will be advised in a

subsequent communication from this Bureau.

2. Deduction listed on your return were over-

stated by $0.20.

3. Interest on notes of the Chandis Securities

Company for the years 1916 to 1929, inclusive, paid

in stock of the company during 1929, has been in-

cluded in taxable income.

Interest on these notes, which were originally

issued for assets turned over to the company, ran

at the rate of 5% compounded annually. The in-

terest through the year 1923 was incorporated in

notes, and for subsequent years was accrued in ac-

counts of the corporation. None of the interest was

paid prior to 1929, although the corporation, keep-
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ing its books and filing its returns on the accrual

basis, deducted for each year substantial amounts

of interest on this indebtedness.

During the year 1929, arrangements were made

whereby notes payable in a total amount of $3,515,-

606.88, representing the principal of $1,938,548.60

and accrued interest of $1,577,058.28 were turned

into the corporation and cancelled in exchange for

corporate stock of the same par amount as the total

of the principal and accrued interest.

It is contended by you that the relinquishment

of the notes and interest debts for stock issued in

proportion to the ownership in the notes and debts,

after which action the former noteholders possessed

more than 80% of the outstanding stock, resulted

in a transfer of property to a corporation con-

trolled by the transferors and was a nontaxable

exchange under section 112(b)(5) of the Revenue

Act of 1928.

In this connection, it is held that "property"

as contemplated by section 112(b) (5) must be prop-

erty within the meaning of the tax law generally.

Such property must be either income or capital, and

capital consists of original capital and capital de-

rived through income.

From this viewpoint, it is believed that an analogy

exists in the rulings pertaining to uncollectible in-

terest claimed as a bad debt. In the decision of

the United States Board of Tax Appeals in the

case of Charles A. Collin, 1 Board of Tax Ap-
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peals, [11] 305, it was held that a taxpayer who

keeps his accounts on a cash basis may not deduct

from gross income as a bad debt an item of accrued

interest which he had not at any time previously

treated as income or reported as taxable income.

There could be no loss of property unless the in-

terest had been reported as income. Also, there

could be no property transferable for stock until

the interest debt claimed as property had been

reported as income.

It is held by this office that the transaction in

question resulted in a payment of the interest, and

interest is an item of income. Section 22(a) of the

Eevenue Act of 1928.

COMPUTATION OF TAX.

Total net income adjusted $800,267.27

Less:

Capital net gain included 290.00

Ordinary net income adjusted $799,977.27

Less:

Dividends 110,679.46

Net income subject to normal tax $689,297.81

Normal tax at %% on $4,000.00 $ 20.00

Normal tax at 2% on $4,000.00 80.00

Normal tax at 4% on $681,297.81 27,251.91

Surtax on $799,977.27 151,655.45

Tax at 12%% on $290.00 36.25

Total $179,043.61
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Less:

Earned income credit $210.36

Tax paid at source 177.19 387.55

Total amount assessable $178,656.06

Tax previously assessed 15,481.03

Deficiency in tax $163,175.03

[12]

COMPUTATION OF EARNED
INCOME CEEDIT.

Earned net income

Normal tax at y2% on $4,000.00

Normal tax at 2% on $4,000.00

Normal tax at 4% on $12,460.40

Surtax on $20,460.40

Total tax

Credit of 25%

Consent, which will expire December 31, 1932,

except as extended by the provisions of section 277

of the Revenue Act of 1928, is on file.

[Endorsed] : Piled August 20, 1932. [13]

$20,460.40

20.00

80.00

498.42

243.02

$ 841.44

$ 210.36
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[Title of Court and Cause.]

ANSWER.

Comes now the Commissioner of Internal Rev-

enue, by his attorney, C. M. Charest, General Coun-

sel for the Bureau of Internal Revenue, and for

answer to petition of above-named taxpayer admits

and denies as follows, to-wit:

1, 2, 3. Admits the allegations contained in par-

agraphs 1, 2, and 3 of the petition.

4. Denies the allegations of error contained in

paragraphs 4(a) to (d), inclusive, of the petition.

5. Denies the allegations contained in para-

graphs 5(a) to (c), inclusive, of the petition.

Denies generally and specifically each and every

allegation set forth in the petition not hereinbefore

admitted, qualified, or denied.

WHEREFORE, it is prayed that the appeal be

denied.

C. M. CHAREST,
General Counsel,

Bureau of Internal Revenue.

Of Counsel:

MASON B. LEMING,
JOHN R. GASKINS,

Special Attorneys,

Bureau of Internal Revenue.

[Endorsed] : Filed Oct. 20, 1932. [14]
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[Title of Court and Cause.]

FIRST AMENDED PETITION.

Comes now the Petitioner and having first ob-

tained leave of the Board files this as her First

Amended Petition appealing from the determina-

tion of the Respondent set forth in his deficiency

letter dated July 1, 1932, symbols IT:AR:E-1,

NF-60D, and as the basis of this proceeding alleges

as follows

:

(1) The Petitioner is an individual residing in

the City of Los Angeles, State of California, whose

business address is Times Building, Los Angeles,

California.

(2) The notice of deficiency, copy of which is

attached to the original petition, was mailed to the

Petitioner on or about July 1, 1932.

(3) The taxes in controversy are income taxes

for the calendar year 1929 and in the sum of

$163,175.03.

(4) The determination of tax set forth in the

said notice of deficiency is based upon the following

errors

:

(a) The Respondent has erroneously in-

creased net income by the sum of $661,369.56.

(b) Respondent has erroneously and ille-

gally determined that Petitioner realized income

in the sum of $661,369.56 in a transaction

whereby Petitioner exchanged certain notes

owned by her and executed by the Chandis Se-

curities Company, a corporation, together with
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accrued interest [15] due upon said notes for

stock in the said Chandis Securities Company

and failed to treat the transaction as a non-

taxable transaction within the meaning of the

provisions of the Revenue Act of 1928.

(c) Respondent has erroneously and ille-

gally determined that certain stock in the Chan-

dis Securities Company received by the Peti-

tioner in exchange for certain notes of the said

Company owned by her together with accrued

interest thereon had a market value equal to

the par value of the stock so received. The

stock did not have a market value in excess of

50 per cent of its par value.

(d) The alleged gain or income which the

Respondent is attempting to tax for the year

1929, does not constitute taxable income within

the meaning of the provisions of the Revenue

Act of 1928, and/or the Sixteenth Amendment
to the Constitution of the United States.

(e) The Respondent's action in determin-

ing that the gain, if any, realized by Petitioner

on account of the surrender by her of prom-

issory notes for stock in the Chandis Securities

Company was erroneous and illegal since Peti-

tioner did not, during the year 1929, surrender

her notes or receive said stock.

(5) The facts upon which the Petitioner relies

as a basis of this proceeding are as follows:
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(a) Petitioner's books of account have at all

times been kept upon the cash receipts and

disbursements basis and her income tax return

for the year 1929 was prepared and [16] filed

on said basis.

(b) Petitioner owned certain notes executed

by the Chandis Securities Company, a corpora-

tion, aggregating in principal the sum of

$810,687.06. Interest had accrued upon Peti-

tioner's interest in said notes to December 31,

1929, aggregating the sum of $661,369.56.

(1) The total of the notes executed by the Chan-

dis Securities Company, a corporation, together

with the accrued interest thereon of which the sum

set forth in (b) above represents a part owned by

the Petitioner and her children is as follows

:
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(2) The Chandis Securities Company was incor-

porated during the year 1916 with an authorized

capital stock of $500,000.00, divided into 500 shares

of a par value of $1,000.00 each, which stock, prior

to the Company acquiring the notes hereinbefore

mentioned in the manner hereinafter set forth, was

issued as follows: [17]
Number
of Shares

Marian Otis Chandler (Petitioner) 200

Franceska Chandler Kirkpatrick 35

May Chandler Goodan 35

Helen Chandler 35

Philip Chandler 35

Ruth Chandler Williamson 35

Harrison Gray Chandler 35

Constance Chandler 35

Norman Chandler 35

Harry Chandler _ 20

500

(3) The Chandis Securities Company realizing

its inability to pay the notes and accrued interest

mentioned in paragraph (b) (1) above, secured

the consent of the noteholders to a plan whereby

the said company would increase its capital stock

to five million dollars, divided into 50,000 shares of

the par value of $100.00 each and thereafter acquire

from the said noteholders their notes and the ac-

crued interest thereon by the issuance of one share

of its stock of the par value of $100.00 per share

for each $100.00 of note principal, and accrued

interest.
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(4) The Chandis Securities Company in fur-

therance of the above plan, increased its capital

stock to five million dollars, divided into 50,000

shares of the par value of $100.00 each and issued

to the Petitioner and the other noteholders, one

share of its stock (par value $100.00) for each

$100.00 of note principal and accrued interest.

(5) The Chandis Securities Company during

the year 1930 issued to its stockholders 10 shares of

the new stock of the par value of $100.00 per share

for each share of the old stock having a par value

of $1,000.00. [18]

(6) The stock of the Chandis Securities Com-

pany was not issued during the year 1929, neither

was it received by Petitioner during said year. Pe-

titioner did not surrender her promissory notes,

nor did she receive anything therefor until after

the close of the year 1929. Consequently no part of

the sum of $661,369.56 constitutes taxable income

within the meaning of the provisions of the Reve-

nue Act of 1928 or the Sixteenth Amendment to the

Constitution of the United States of America.

(7) In completion of the foregoing plan, the

stock of the Chandis Securities Company was issued

for note principal and accrued interest and in ex-

change for the old stock (with fractional shares

being paid for in cash) and immediately thereafter

the stock was issued and outstanding as follows:
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(c) Notwithstanding the foregoing, the Re-

spondent has treated the transaction whereby

Petitioner acquired stock in the Chandis Secur-

ities Company for her notes and accrued inter-

est thereon as a payment of the accrued interest

and has erroneously [19] and illegally included

in Petitioner's net taxable income for the year

1929 on this account the sum of $661,369.56, con-

trary to the provisions of the Revenue Act of

1928 and the Sixteenth Amendment to the Con-

stitution of the United States of America.

(1) The 14,720 shares of stock of the Chandis

Securities Company received by Petitioner during

the year 1930 on account of her ownership in the

notes executed by the said Chandis Securities Com-

pany did not have a fair market value at the date

received in excess of $736,000.00.

(2) Petitioner's cost basis in the notes equals

the principal of the said notes and is $810,687.06,

WHEREFORE, Petitioner prays that this Board

may hear and redetermine the deficiency in accord-

ance with the foregoing. Petitioner prays for such

other and further relief as may be deemed meet

and proper in the premises.

GEORGE M. THOMPSON
JOHN T. RILEY
MARSHALL D. HALL

Counsel for Petitioner,

505 Title Insurance Building,

Los Angeles, California.

A. CALDER MACKAY
Attorney for Petitioner,

1104 Pacific Mutual Bldg.,

Los Angeles, California. [20]
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State of California

County of Los Angeles—ss.

Marian Otis Chandler being duly sworn, says that

she is the Petitioner above named; that she has read

the foregoing First Amended Petition or had the

same read to her and is familiar with the state-

ments therein contained; and that the facts therein

stated are true except such facts as are recited to

be upon information and belief and those facts she

believes to be true.

(Signed) MARIAN OTIS CHANDLER
Subscribed and sworn to before me this 28 day

of August, 1933.

[Seal] (Signed) C. 0. DENNING
Notary Public in and for the County of Los An-

geles, State of California.

[Endorsed] : Filed Sept. 25, 1933. [21]

[Title of Court and Cause.]

ANSWER TO AMENDED PETITION.

Comes now the Commissioner of Internal Rev-

enue, by his attorney, E. Barrett Prettyman, Gen-

eral Counsel, Bureau of Internal Revenue and for

answer to the amended petition filed by the above-

named taxpayer admits and denies as follows,

to-wit

:

1, 2, 3. Admits the allegations contained in par-

agraphs 1, 2, and 3 of the amended petition.
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4. Denies the allegations of error contained in

paragraphs 4(a) to (e), inclusive, of the amended

petition.

5(a). Admits the allegations contained in para-

graph 5(a) of the amended petition.

5(b). Admits that petitioner owned certain

notes executed by the Chandis Securities Company,

a corporation, aggregating in principal the sum of

$810,687.06 and interest had accrued upon said notes

to December 31, 1929, aggregating the sum of

$661,369.56, but denies the remaining allegations of

paragraph 5(b) of the amended petition.

5(b)(1). Admits the allegations contained in

paragraph 5(b)(1) of the amended petition.

5(b)(2). Admits the Chandis Securities Com-

pany was incorporated during the year 1916 with

an authorized capital stock of $500,000.00, [22]

divided into 500 shares of a par value of $1,000.00

each, but denies the remaining allegations of para-

graph 5(b)(2) of the amended petition.

5(b)(3). Admits the Chandis Securities Com-

pany secured the consent of the noteholders to a

plan whereby the said company would increase its

capital stock to five million dollars, divided into

50,000 shares of the par value of $100.00 each and

thereafter acquire from the said noteholders their

notes and the accrued interest thereon by the issu-

ance of one share of its stock of the par value of

$100.00 per share for each $100.00 of note principal,

and accrued interest. Denies all other allegations

contained in paragraph 5(b)(3) of the amended

petition.
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5(b)(4). Admits that the Chandis Securities

Company increased its capital stock to five million

dollars, divided into 50,000 shares of the par value

of $100.00 each and issued to the petitioner and the

other noteholders, one share of its stock (par value

$100.00) for each $100.00 of note principal and ac-

crued interest. Denies all other allegations set forth

in paragraph 5(b)(4) of the amended petition.

5(b)(5). Denies the allegations contained in

paragraph 5(b)(5) of the amended petition.

6. Denies the allegations contained in paragraph

6 of the amended petition.

7. Denies the allegations contained in paragraph

7 of the amended petition.

7(c). Admits the respondent has treated the

transaction whereby petitioner acquired stock in

the Chandis Securities Company for her notes and

accrued interest thereon as a payment of the ac-

crued interest and [23] included in petitioner's net

taxable income for the year 1929 on this account

the sum of $661,369.56, but denies the remaining

allegations set forth in paragraph 7(c) of the

amended petition.

7(c)(1). Denies the allegations contained in

paragraph 7(c) (1) of the amended petition.

7(c) (2). Denies the allegations contained in par-

agraph 7(c)(2) of the amended petition.

Denies generally and specifically each and every

allegation set forth in the amended petition not

hereinbefore admitted, qualified or denied.
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WHEREFORE, it is prayed that the appeal be

denied.

E. BARRETT PRETTYMAN
General Counsel,

Bureau of Internal Revenue.

Of Counsel:

MASON B. LEMING,
Special Attorney,

Bureau of Internal Revenue.

[Endorsed] : Filed Oct. 5, 1933. [24]

[Title of Court and Cause.—Docket Nos. 67468,

67469, 67470, 67471, 67472, 67473, 67474, 67475,

67476.]

A. Calder Mackay, Esq. and George M. Thomp-

son, Esq., for the petitioners. M. B. Leming, Esq.,

for the respondent.

MEMORANDUM OPINION.

VAN FOSSAN: These proceedings were brought

to redetermine deficiencies in the income taxes of

the petitioners for the year 1929 in the following

amounts: [25]
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Docket

No. Petitioner Deficiency

67468 Mrs. Marian Otis Chandler $163,175.03

67469 Ruth Chandler Williamson 24,466.69

67470 Harrison Gray Chandler 17,915.53

67471 Constance Chandler 17,515.10

67472 May Chandler Goodan 29,620.90

67473 Norman Chandler 19,235.24

67474 Dr. John L. Kirkpatrick 28,721.39

67475 Helen Chandler 17,522.91

67476 Philip Chandler 17,587.26

Two issues are presented

:

(1) Was the transaction by which petitioners

exchanged certain notes and interest for stock con-

summated in 1929 or 1930?

(2) Did the petitioners realize taxable income

by reason of such exchange?

The following facts were stipulated in part and

in part adduced by testimony:

In 1916 Harry Chandler incorporated the Chan-

dis Securities Company, hereinafter called the com-

pany, with a capital stock of 500 shares of the par

value of $1,000 per share for which stock he trans-

ferred to it certain real and personal property. He
transferred 200' shares of such shares to his wife,

Marian Otis Chandler, and 280 shares thereof to his

children, all of whom are the petitioners. Later he

transferred other properties to the company for its

promissory notes which he assigned to his wife and

children in approximately the same proportion as

their stockholdings. The notes so assigned and in-
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terest accrued to December 31, 1923, were in the

following amounts: [26]

Accrued-

Note Interest to

Principal Dec. 31, 1923

Marian Otis Chandler $810,687.06 $294,950.76

Franceska Chandler

Kirkpatrick 179,490.04 66,533.84

May Chandler Goodan 179,490.04 66,533.83

Helen Chandler 130,474.68 45,648.37

Philip Chandler 130,474.68 45,648.36

Ruth Chandler Williamson 130,474.69 45,648.36

Harrison Gray Chandler 130,474.68 45,648.36

Constance Chandler 130,474.70 45,648.37

Norman Chandler 116,508.03 45,789.36

Total $1,938,548.60 $702,049.61

On December 31, 1923, the Chandis Securities

Company listed new notes for the foregoing notes

and accrued interest to the petitioners which notes

and interest accrued to December 31, 1929, were as

follows

:
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Accrued

Note Interest to

Principal Dec. 31, 1929

Marian Otis Chandler $1,105,637.82 $366,418.80

Franceska Chandler

Kirpatrick 246,023.88 81,991.18

May Chandler Goodan 246,023.87 81,991.18

Helen Chandler 176,123.05 58,218.25

Philip Chandler 176,123.04 58,218.26

Ruth Chandler Williamson 176,123.05 58,218.26

Harrison Gray Chandler 176,123.04 58,218.26

Constance Chandler 176,123.07 58,218.26

Norman Chandler 162,297.39 53,516.22

Total $2,640,598.21 $875,008.67

On October 14, 1929, the board of directors of the

company passed a resolution increasing its capital

stock from 500 shares of the par value $1,000 per

share to 50,000 shares of the par value of $100 per

share and, pursuant thereto, filed the certificate

reciting such action, as required by the state statute.

On December 18, 1929, the board of directors of

the company passed a resolution authorizing the

company's officers to apply to the Corporation [27]

Commissioner of the State of California for per-

mission to sell or issue 40,000 shares of its capital

stock at par to liquidate the indebtedness of the

company to its stockholders represented by the

above notes. Said resolution contained the follow-

ing recitals and provisions:
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WHEREAS, Chandis Securities Company is

indebted to the following named persons, to-

wit:

—

Marian Otis Chandler

Pranceska C. Kirkpatrick

May C. Goodan

Helen Chandler

Philip Chandler

Ruth C. Williamson

Harrison G. Chandler

Constance Chandler

Norman Chandler

in the aggregate principal sum of $2,640,598.21

all of which is evidenced by several promissory

notes of this company held by said persons,

dated December 31st, 1923, due on or before the

31st day of December, 1928, which notes bear

interest at the rate of 5% per annum, com-

pounded annually, on which no part of said

principal or accrued interest has been paid, and

WHEREAS, the aforesaid persons have ex-

pressed their willingness and have offered to

accept stock in this corporation at full par

value thereof in full or part payment of their

respective notes together with interest thereon.

NOW, THEREFORE, be it resolved that,

subject to the approval of the Commissioner of

Corporations of the State of California, this

corporation issue to any and/or all of the afore-

said persons in liquidation and payment of all

or part of the indebtedness as aforesaid, to-
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gether with interest thereon accrued to the time

of the issuance, fully paid stock in this corpo-

ration at its par value for the amount of the

indebtedness so liquidated and paid, and that

this corporation take and receive from the per-

sons aforesaid a cancellation and satisfaction of

said notes to the extent that stock may be so

issued to the respective holders thereof, [28]

AND BE IT FURTHER RESOLVED, That

the President and Secretary of this corpora-

tion be and they are hereby, authorized and

empowered to make application to the Com-

missioner of Corporations of the State of Cali-

fornia, for a permit to sell and/or issue to

and/or among the foregoing persons only, and

one other, forty thousand shares of the capital

stock of this corporation, at par, either,

(a) For cash, lawful money of the U. S.,

and/or

(b) Such amount thereof as may be neces-

sary to pay, liquidate and discharge not to

exceed the amount of the indebtedness to said

persons, hereinbefore referred to, for principal

and/or interest accrued on said notes to the

time when said stock may be issued.

On December 20, 1929, the company filed such

application which was granted on December 26,

1929. The permit contained the following provision

:

1. To issue to any or all of the persons

named in its application filed on the 20th day
of December, 1929, an aggregate of not to ex-
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ceed 35,156 shares of its capital stock as con-

sideration for the cancellation of the indebted-

ness of applicant to them, described in said

application; $100.00 of such indebtedness to

be cancelled upon the issuance of each of said

shares.

By its terms the permit expired December 26,

1931. Subsequent to January 2, 1930, the company

received permission to replace its old capital stock

with new stock.

(A table showing the stockholdings of the tax-

payers and consideration therefor was incorporated

in the stipulation.)

On January 2, 1930, the petitioners surrendered

their notes in exchange for the stock certificates

issued by the company that day and the notes there-

upon were cancelled. The certificates were actu-

ally [29] delivered in May, 1930. The cancelled

notes each bear on the face a receipt signed by the

respective former holder as follows: "January 2,

1930. The receipt of capital stock of Chandis Secur-

ities Company in full settlement of principal and

accrued interest to December 31, 1929 is hereby

acknowledged."

From 1924 to 1929 the company accrued interest

on the above described notes at 5 per cent per

annum and deducted such interest on its income tax

returns. The company kept its books and made its

income tax returns on the accrual basis while each

petitioner kept his books and filed his returns on

the cash receipts and disbursements basis. The in-
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dividuals did not report any interest received in

connection with the above notes.

The notes in question were in the custody of Hor-

ace Downing, secretary of the company, throughout

the year 1929. The balance sheet of the company,

on December 31, 1929, lists the notes of the peti-

tioners among its liabilities. The books of the com-

pany contain appropriate entries to show that the

transactions were consummated in 1930. It was

stipulated that the value of the stock of the com-

pany was $60 per share at any time material to

this proceeding.

If it be decided that the transaction of exchange

was consummated in 1930 such determination dis-

poses of the cases. There would be no need to con-

sider the second issue. On the facts found above we

are of the opinion that petitioners ' contention that

the exchange was made in 1930 is well taken. [30]

The record discloses that on December 18, 1929,

the petitioner, as owners of the above described

notes issued on December 31, 1923, expressed their

willingness to exchange them for stock in the com-

pany in proportion to the respective amounts of

such notes and unpaid interest thereupon. The

company thereupon proceeded to apply for permis-

sion to issue the additional capital stock required

to accomplish the exchange. Such a permit was a

prerequisite to the contemplated exchange and an

issuance without such permit would have been void.

See Section 12 of the Corporate Securities Act

(Calif.). On December 26, 1929, the Commissioner

of Corporations issued his permit authorizing the

company to issue to the taxpayer

:
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"An aggregate of not to exceed 35,156 shares

of its capital stock as consideration for the

cancellation of the indebtedness of applicant

to them, described in said application; $100.00

of such indebtedness to be cancelled upon the

issuance of each of said shares."

The permit thus required that the exchange

should involve simultaneous cancellation of the

notes and issue of stock,—that the cancellation and

issuance were to coincide in time. The company had

no right to issue and, hence, the petitioners had no

right to acquire, the new stock until the notes were

surrendered and cancelled. The acts were mutually

dependent and the transaction which is asserted to

be the source of income could not have been com-

pleted without both acts.

The record discloses that the petitioners' notes

were surrendered and cancelled on January 2, 1930,

and the stock certificates were issued on that day or

later in that month but as of January 2, 1930. [31]

They were delivered in May, 1930. In this situation

we are of the opinion that the exchange took place

in 1930 and that, therefore, the taxpayers could not

have received any income from the exchange of

their notes for stock before January 2, 1930. In

support of this conclusion it appears that the com-

pany's books reflect the continued ownership of the

notes by the petitioners through December 31, 1929,

and the consummation of the exchange in 1930 1

.

The conclusion reached above disposes of the case

and requires a finding for the petitioners. We need
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not inquire whether taxpayers received income in

1930 as a result of the exchange.

Decision will be entered under Rule 50.

Entered Apr. 9, 1934. [32]

[Title of Court and Cause.—Docket Nos. 67468,

67469, 67470, 67471, 67472, 67473, 67474, 67475,

67476.]

MOTION FOR RECONSIDERATION.

Comes now the Commissioner of Internal Rev-

enue, by his attorney, Robert H. Jackson, General

Counsel, Bureau of Internal Revenue, and moves

the Board to reconsider the Memorandum Opinion

of a division of the Board entered in the above

entitled cases April 9, 1934, disapproving deficien-

cies determined by the respondent in these pro-

ceedings in an aggregate amount of $335,760.05,

exclusive of statutory interest thereon.

Questions of law alone are involved.

Briefly, the petitioners constituted one family

which organized and owned all of the capital stock

of the Chandis Securities Company. The petition-

ers also held the corporation's interest bearing

promissory notes in substantial amounts for prop-

erty or money turned over by them to the corpora-

tion several years prior to 1929. The corporation

accrued interest from year to year on its books of

account on the aforesaid promissory notes. Thus
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the matter stood when in the year 1929 the [33]

corporation proposed to pay the principal amounts

of said notes together with the accrued interest

thereon by the issuance to the petitioners of other

shares of its capital stock The petitioners accepted

.the corporation's offer and the agreement became

effective subject only to the issuance by the Com-

missioner of Corporations of California of a permit

to issue the requisite shares of stock. The permit

was issued December 26, 1929, at Los Angeles,

California.

The petitioners became entitled to certificates for

the aforesaid shares of stock in payment of the

interest so due them immediately upon the issuance

by the Corporation Commissioner of the said per-

mit with the surrender by them of the corporation's

notes. The notes were in the custody of the secre-

tary of the corporation at the time of the agree-

ment and at the time the permit was issued and con-

tinuously throughout the year 1929. The notes were

not marked canceled, however, until January 2,

1930. The certificates evidencing the stock were

not delivered to the petitioners until in May, 1930.

As already said, the petitioners constituted a

family organization and were the organizers and

owners of all the stock of the Chandis Securities

Company. The stock of the corporation was closely

held; the corporation was, at all times, under the

complete dominion of the Chandler family; the cor-

poration had accrued interest on the aforesaid notes

on its books of account from year to year and had
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regularly deducted said amounts in rendering its

own income tax returns over a long period of years,

but had not paid the said interest to the petitioners.

The petitioners never reported any of the interest

in their own returns for any year for the stated

reason that their returns were made upon [34] the

cash receipts basis. They claim not to have received

the interest in any year and, therefore, are not tax-

able on it in any year; they have never paid any

tax on the interest in any year. The respondent

determined that the petitioners received the interest

in the year 1929 through the medium of the stock

of the corporation in accordance with the agree-

ment between the petitioners and the company as

approved by the Corporation Commissioner of Cal-

ifornia. These appeals were taken from that deter-

mination of the respondent, but the petitioners took

no exception, in their original petitions, to the re-

spondent's finding that they received the stock of

the company in the year 1929. Time went on, the

statute of limitations ran against the year 1930,

then, for the first time, and at the hearing of these

proceedings, the petitioners amended their petitions

and said they did not receive the stock (in payment

of the said interest) until in the year 1930.

The memorandum opinion of the division of the

Board entered herein as aforesaid, agreed with the

contention of the petitioners to the effect that they

did not receive the shares of stock in question until

in the year 1930 and said further that this disposed

of the cases. The said memorandum opinion omitted
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therefore to pass upon the real substantive question

in these proceedings, namely, whether the petition-

ers should include the said interest in their income

tax returns for the year 1929. (The fair market

value of the stock of the company at all times mate-

rial to these proceedings was agreed upon at the

hearing and that fact is not in dispute).

With the greatest deference to the division of the

Board which heard [35] these proceedings, the

respondent has every assurance and confidently be-

lieves that upon reconsideration the Board will have

no difficulty in resolving otherwise the only question

decided by the division. The said memorandum

opinion contravenes a long line of decisions of the

Board itself to say nothing of decisions of the

courts which have become established law. This is

so, for the clear and unmistakable reason that the

interest was available to these petitioners in the

year 1929 through the medium of the stock of the

corporation which they had the right to take up at

will. The shares of stock, the certificates of stock

themselves, were available to the petitioners in the

year 1929 upon demand and surrender of the com-

pany's notes. There can be no room for dispute

about that. The petitioners had the right to demand
their interest through the medium of the receipt of

the stock in the year 1929; the corporation was

under obligation to issue the stock to them; the

corporation w7as compelled so to do, but aside from

the pure compulsion resting upon the corporation,

the petitioners were and are the corporation; they
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owned it ; they controlled it; they dominated it com-

pletely; the corporation acted when they acted; the

corporation had no springs of action except by and

through the petitioners; if the petitioners willed

that the corporation should act, it acted; if the

petitioners willed that the corporation should not

act, the corporation did not act. That is the short

and simple truth. No reason was advanced by the

petitioners and there could have been none for the

delaying of the marking of the notes as cancelled

until the first business day of the year 1930. The

Board held in Security First National Bank of Los

Angeles, et al., 28 B. T. A. 289, that unpaid interest

coupons on bonds [36] which became due during

the taxable period there in question, but not pre-

sented for payment, was properly included in tax-

able income in the year in which due where the tax-

payer owned and controlled the debtor companies

and where the debtor companies were solvent. The

Board declined to permit the taxpayer, on the cash

receipts basis, to select the year in which he might

be taxed on said bond interest. Also, in Alice H.

Moran, 26 B. T. A. 1154, the Board refused to fol-

low the taxpayer's scheme of selection of the year

or years in which interest should be reported for

taxation. A somewhat analogous situation was pre-

sented in James E. Lewis, 30 B. T. A. No. 47, hold-

ing that the taxpayer there could have received his

portion of certain syndicate profits in the taxable

year had he demanded payment, and charged him
with constructive receipt of the same. It is sound
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to hold that interest is taxable to a taxpayer on the

cash receipts basis in the year the interest is avail-

able, whether the taxpayer elects to reduce it to

possession in the taxable year or not. It has been

said that constructive receipt of income is the right

to obtain immediate possession of cash or its equiv-

alent (in this case, the agreed fair market value of

the stock) . The principle has been applied to inter-

est, compensation for services, gains, profits and

dividends. Availability and dominion constitute the

sources of the principle, and it is sound. In the

instant cases, interest was available to the peti-

tioners in the year 1929 through the medium of the

stock (having an agreed fair market value) : the

petitioners could have obtained it upon demand;

the corporation was obliged to issue the stock upon

demand, but aside from the legal compulsion upon

the corporation the petitioners had complete do-

minion over the acts of the corporation; [37] the

corporation acted as they willed. The memorandum
opinion in the instant cases does not distinguish

these proceedings from the long line of Board and

Court decisions which hold that dominion and avail-

ability of income are the determinative factors. No
reason is given in said memorandum opinion for not

following and applying the principles now so thor-

oughly established by decisions of the Board and

of the Courts in circumstances undisputably present

in these proceedings. Compare also G. H. & H. L.

Chisholm, 29 B. T. A. No. 228.

The memorandum opinion not only contravenes

the decisions of the Board and Courts in such cir-
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cumstances, but it is contrary in principle to the

decisions of the Courts of California whereof the

petitioners are residents. The corporation was

under obligation to issue the certificates of stock

upon demand with the surrender and cancellation

of the aforesaid notes, after the issuance of the

Corporation Commissioner's permit and it could

have been compelled to do so, Cortelyou v. Imperial

Land Co., 166 Cal. 14, 134 Pac. 981 ; s. c. 156 Cal.

373, 104 Pac. 695; Noble v. Learned, 153 Cal. 245,

94 Pac. 1047, affirming 7 Cal. Unrep. Gas. 297, 87

Pac. 402; Par. 5165, Fletcher's Cyclopedia of the

Law of Private Corporations, Revised and Perma-

nent Edition, Vol. 11. However, the issuance of cer-

tificates of stock in the year 1929 was not necessary

to constitute the petitioners, owners of the said

shares, Hughes Manufacturing & Lumber Co. v.

Wilcox, 108 Pac. 871, 873. There can be no doubt

on that score. See Pars. 5091 and 5092, Fletcher's

Cyclopedia, supra, where many decisions of the Su-

preme Court of the United States and of the Courts

of the State of California are collected. As regards

the petitioners' liability as stockholders to [38]

creditors of the corporation, compare Hughes Mfg.

& Lbr. Co. v. Wilcox, supra ; Ahern, et al., v. Tulare

Lake Canal Co., 1 Pac. (2) 490, 493; Schlitz v.

Thomas, 216 Pac. 51, 55; United States National

Bank of Los Angeles v. Stiller, et al., (Sept. 14,

1932) 14 Pac. (2) 78, holding in action upon stock-

holders' liability, stockholders liable on basis of

stock actually owned, not lesser amount standing in
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their names on corporation's books; and that stock-

holders became owners of stock purchased on day

agreed upon for issuance and transfer (in the in-

stant cases upon issuance of Corporation Commis-

sioner's permit), although actual issuance and

transfer took place later.

The Chandis Securities Company owned interest

to the petitioners in the year 1929 in an aggregate

amount of $1,577,058.28. Of this amount, $702,049.61

was represented by the corporation's promissory

notes and $875,008.67 stood as credits to petitioners'

accounts on the books of the corporation. The re-

spondent earnestly insists no distinction may be

made in respect of the liability of these petitioners

to income tax on all of the aforesaid interest, and

the liability of any other taxpayer, who having the

right, nevertheless, omits to reduce income to pos-

session. It is respectfully urged that in so far as

the promissory notes are concerned, representing

$702,049.61 of the interest, no distinction can be

made between the notes and the case of any other

taxpayer holding bond interest coupons. A tax-

payer who holds bond interest coupons and who

fails to present them for payment is nevertheless

taxable upon the interest when due and available

upon demand. In the circumstances of this case the

promissory notes of the corporation held by the

petitioners were [39] in all respects the same as

bond interest coupons and nothing stood between

them and payment on and after December 26, 1929,

except petitioners' personal preferences. Likewise,
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in respect of the interest amounting to $875,008.67

standing to petitioners' credit in open accounts on

the books of the corporation, nothing stood between

the petitioners and payment on and after December

26, 1929, except their personal preferences. The

application for permit to issue stock in payment of

all of the aforesaid interest was made on December

20, 1929, and the permit was issued December 26,

1929, at Los Angeles. There is no sound reason for

saying these petitioners may escape tax through a

simple omission to reduce to possession income to

which they became unrestrictedly entitled in the

taxable year. It is quibbling to say that anything

stood between them and payment on and after De-

cember 26, 1929, except their personal preferences.

WHEREFORE, it is prayed that the Board re-

consider the memorandum opinion of the division

of the Board entered April 9, 1934.

ROBERT H. JACKSON,
General Counsel,

Bureau of Internal Revenue.

Of Counsel:

MASON B. LEMING,
Special Attorney,

Bureau of Internal Revenue.

[Endorsed] : Filed May 4, 1934. [40]
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[Title of Court and Cause.—Docket Nos. 67468,

67469, 67470, 67471, 67472, 67473, 67474, 67475,

67476.]

ORDER.

Pursuant to the authority contained in section

601(b) of the Revenue Act of 1928, I hereby direct

that the memorandum opinion of Division No. 9 in

the above entitled proceeding, dated April 4, 1934,

and entered April 9, 1934, be reviewed by the

Board.

EUGENE BLACK
Chairman.

Dated: Washington, D. C, May 7, 1934. [41]

[Title of Court and Cause 1

.]

Docket Nos. 67468-67476.

Promulgated June 7, 1935.

Where a corporation was granted permission by

the state commissioner of corporations on Decem-

ber 26, 1929, to issue shares of its capital stock as

consideration for the cancellation of an indebted-

ness to certain of its stockholders, including interest

thereon, $100 of such indebtedness to be canceled

upon the issuance of each share, and the stock-

holders to whom the corporation was indebted

surrendered and canceled the corporate notes

on January 2, 1930, and thereafter on that

Proceedings of the following petitioners are con-

solidated herewith: Ruth Chandler Williamson;
Harrison Gray Chandler ; Constance Chandler ; May
Chandler Goodan; Norman Chandler; John L.

Kirkpatrick ; Helen Chandler ; and Philip Chandler.
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day or later the stock certificates were issued, held,

the transaction was not concluded until the year

1930 and income from such exchange did not arise

in the year 1929.

A. Calder Mackay, Esq., and George M. Thomp-

son, Esq., for the petitioners. M. B. Leming, Esq.,

for the respondent.

OPINION.

VAN POSSAN: These proceedings were brought

to redetermine deficiencies in the income taxes of

the petitioners for the year 1929 in the following

amounts

:

Docket

Petitioner No. Deficiency

Marian Otis Chandler 67468 $163,175.03

Kuth Chandler Williamson 67469 24,466.69

Harrison Gray Chandler 67470 17,915.53

Constance Chandler 67471 17,515.10

May Chandler Goodan 67472 29,620.90

Norman Chandler 67473 19,235.24

John L. Kirkpatrick 67474 28,721.39

Helen Chandler 67475 17,522.91

Philip Chandler 67476 17,587.26

Two issues are presented:

(1) Was the transaction by which petitioners

exchanged certain notes and interest for stock con-

summated in 1929 or 1930? [42]

(2) Did the petitioners realize taxable income

by reason of such exchange?



vs. Marian Otis Chandler 53

The facts were stipulated in part and in part

adduced by testimony.

In 1916 Harry Chandler incorporated the Chandis

Securities Co., hereinafter called the company, with

a capital stock of 500 shares of the par value of

$1,000 per share, for which stock he transferred to

it certain real and personal property. He trans-

ferred 200 of such shares to his wife, Marian Otis

Chandler, and 280 shares thereof to his children, all

of whom are petitioners. Later he transferred other

properties to the company for its promissory notes,

which he assigned to his wife and children in ap-

proximately the same proportion as their stockhold-

ings. The notes so assigned and interest accrued to

December 31, 1923, were in the following amounts:

Accrued in-

Note terest to Dec.

principal 31, 1923

Marian Otis Chandler $810,687.06 $294,950.76

Pranceska Chandler Kirk-

patrick 179,490.04 66,533.84

May Chandler Goodan 179,490.04 66,533.83

Helen Chandler 130,474.68 45,648.37

Philip Chandler 130,474.68 45,648.36

Ruth Chandler Williamson... 130,474.69 45,648.36

Harrison Gray Chandler 130,474.68 45,648.36

Constance Chandler 130,474.70 45,648.37

Norman Chandler 116,508.03 45,789.36

Total 1,938,548.60 702,049.61
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On December 31, 1923, the Chandis Securities

Co. issued new notes for the foregoing notes and ac-

crued interest to the petitioners, which notes and

interest accrued to December 31, 1929, were as

follows

:

Accrued in-

Note terest to Dec.

principal 31, 1929

Marian Otis Chandler $1,105,637.82 $366,418.80

Franceska Chandler Kirk-

patrick 246,023.88 81,991.18

May Chandler Goodan 246,023.87 81,991.18

Helen Chandler 176,123.05 58,218.25

Philip Chandler 176,123.04 58,218.26

Euth Chandler Williamson 176,123.05 58,218.26

Harrison Gray Chandler 176,123.04 58,218.26

Constance Chandler 176,123.07 58,218.26

Norman Chandler 162,297.39 53,516.22

Total 2,640,598.21 875,008.67

On October 14, 1929, the board of directors of the

company passed a resolution increasing its capital

stock from 500 shares of the par value $1,000' per

share to 50,000 shares of the par value of $100 per

share and, pursuant thereto, filed the certificate re-

citing such action, as required by the state statute.

[43]

On December 18, 1929, the board of directors of

the company passed a resolution authorizing the

company's officers to apply to the Corporation Com-
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missioner of the State of California for permission

to sell or issue 40,000 shares of its capital stock at

par to liquidate the indebtedness of the company

to its stockholders represented by the above notes.

The resolution contained the following recitals and

provisions:

WHEREAS, Chandis Securities Company is

indebted to the following named persons,

to-wit

:

Marian Otis Chandler

Franceska C. Kirkpatrick

May 0. Goodan

Helen Chandler

Philip Chandler

Ruth C. Williamson

Harrison G. Chandler

Constance Chandler

Norman Chandler

in the aggregate principal sum of $2,640,598.21

all of which is evidenced by several promissory

notes of this company held by said persons,

dated December 31st, 1933, due on or before

the 31st day of December, 1928, which notes

bear interest at the rate of 5% per annum,

compounded annually, on which no part of said

principal or accrued interest has been paid, and

WHEREAS, the aforesaid persons have ex-

pressed their willingness and have offered to

accept stock in this corporation at full par

value thereof in full or part payment of their

respective notes together with interest thereon.
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NOW, THEREFORE, be it resolved that,

subject to the approval of the Commissioner of

Corporations of the State of California, this

corporation issue to any and/or all of the afore-

said persons in liquidation and payment of all

or part of the indebtedness as aforesaid, to-

gether with interest thereon accrued to the time

of the issuance, fully paid stock in this cor-

poration at its par value for the amount of the

indebtedness so liquidated and paid, and that

this corporation take and receive from the

persons aforesaid a cancellation and satisfac-

tion of said notes to the extent that stock may
be so issued to the respective holders thereof.

AND BE IT FURTHER RESOLVED,
That the President and Secretary of this Cor-

poration be and they are hereby, authorized and

empowered to make application to the Com-

missioner of Corporations of the State of Cali-

fornia, for a permit to sell and/or issue to

and/or among the foregoing persons only, and

one other, forty thousand shares of the capital

stock of this corporation, at par, either

(a) For cash, lawful money of the IT. S.,

and/or

(b) Such amount thereof as may be neces-

sary to pay, liquidate and discharge not to ex-

ceed the amount of the indebtedness to said

persons, hereinbefore referred to, for principal

and/or interest accrued on said notes to the

time when said stock may be issued.
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On December 20, 1929, the company filed such ap-

plication, which was granted on December 26, 1929.

The permit contained the following provision

:

1. To issue to any or all of the persons

named in its application filed on the 20th day of

December, 1929, an aggregate of not to exceed

35,156 shares of its [44] capital stock as con-

sideration for the cancellation of the indebted-

ness of applicant to them, described in said

application; $100.00 of such indebtedness to bo

canceled upon the issuance of each of said

shares.

By its terms the permit expired December 26, 1931.

A table showing the stockholdings of the tax-

payers and consideration therefor was incorporated

in the stipulation.

On January 2, 1930, the petitioners surrendered

their notes in exchange for the stock certificates is-

sued by the company that day and the notes there-

upon were canceled. The certificates were actually

delivered in May 1930. The canceled notes each bear

on the face a receipt signed by the respective former

holder as follows: "January 2, 1930. The receipt of

capital stock of Chandis Securities Company in full

settlement of principal and accrued interest to De-

cember 31, 1929 is hereby acknowledged."

From 1924 to 1929 the company accrued interest

on the above described notes at 5 percent per an-

num and deducted such interest on its income tax

returns. The company kept its books and made its

income tax returns on the accrual basis, while each
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petitioner kept his books and filed his returns on

the cash receipts and disbursements basis. The indi-

viduals did not report any interest received in con-

nection with the above notes.

The notes in question were in the custody of

Horace Downing, secretary of the company,

throughout the year 1929. The balance sheet of the

company on December 31, 1929, lists the notes of the

petitioners among its liabilities. The books of the

company contain appropriate entries to show that

the transactions were consummated in 1930. It was

stipulated that the value of the stock of the com-

pany was $60 per share at any time material to these

proceedings.

If it be decided that the transaction of exchange

was consummated in 1930, such determination dis-

poses of the cases. There would be no need to con-

sider the second issue. On the facts found above we

are of the opinion that petitioners' contention that

the exchange was made in 1930 is well taken.

The record discloses that on December 18, 1929,

the petitioners, as owners of the above described

notes issued on December 31, 1923, expressed their

willingness to exchange them for stock in the com-

pany in proportion to the respective amounts of

such notes and unpaid interest thereon. The com-

pany thereupon proceeded to apply for permission

to issue the additional capital stock required to ac-

complish the exchange. Such a permit was a pre-

requisite to the contemplated exchange and an issu-

ance without such permit would have been void. See

section 12 of the Corporate Securities Act, Cali-
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fornia. On December 26, 1929, the commissioner of

corporations issued his permit authorizing the com-

pany to issue to the taxpayers: [45]

An aggregate of not to exceed 35,156 shares

of its capital stock as consideration for the can-

cellation of the indebtedness of applicant to

them, described in said application; $100.00 of

such indebtedness to be cancelled upon the is-

suance of each of said shares.

The permit thus required that the exchange

should involve simultaneous cancellation of the

notes and issue of stock—that the cancellation and

issuance were to coincide in time. The company had

no right to issue and hence, the petitioners had no

right to acquire, the new stock until the notes were

surrendered and canceled. The acts were mutually

dependent and the transaction which is asserted to

be the source of income could not have been com-

pleted without both acts.

The record discloses that the petitioners' notes

were surrendered and canceled on January 2, 1930,

and the stock certificates were issued on that day or

later in that month, but as of January 2, 1930. They

were delivered in May, 1930. In this situation we are

of the opinion that the exchange took place in 1930

and that, therefore, the taxpayers could not have

received any income from the exchange of their

notes for stock before January 2, 1930. In support

of this conclusion it appears that the company's

books reflect the continued ownership of the notes

by the petitioners through December 31, 1929, and

the consummation of the exchange in 1930.
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The conclusion reached above disposes of the

cases and requires a finding for the petitioners. We
need not inquire whether taxpayers received income

in 1930 as a result of the exchange.

Reviewed by the Board.

Decisions will be entered under Rule 50. [46]

United States Board of Tax Appeals.

Docket No. 67468.

MRS. MARIAN OTIS CHANDLER,
Petitioner,

v.

COMMISSIONER OP INTERNAL REVENUE,
Respondent.

DECISION

Pursuant to the opinion promulgated June 7,

1935, the petitioner and the respondent filed notices

of settlement with the Board on July 6, 1935, and

July 13, 1935, respectively. The case was called for

settlement on July 17, 1935, at which time there was

no appearance on behalf of the petitioner. It is

therefore

ORDERED and DECIDED that there is a de-

ficiency in tax for the year 1929 in the amount of

$4,446.34.

[Seal] (Signed) EUGENE BLACK
Member.

Entered Jul 26 1935. [47]
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In the United States Circuit Court of Appeals for

the Ninth Circuit.

Docket No. 67468

GUY T. HELVERING, Commissioner of Internal

Revenue,

Petitioner

v.

MARIAN OTIS CHANDLER,
Respondent.

PETITION FOR REVIEW AND
ASSIGNMENTS OF ERROR

To the Honorable Judges of the United States Cir-

cuit Court of Appeals for the Ninth Circuit

:

Now comes Guy T. Helvering, Commissioner of

Internal Revenue, by his attorney, Frank J. Wide-

man, Assistant Attorney General, Robert H. Jack-

son, Assistant General Counsel for the Bureau of

Internal Revenue, and Mason B. Leming, Special

Attorney, Bureau of Internal Revenue, and respect-

fully shows:

I.

The petitioner on review (hereinafter referred

to as the Commissioner) is the duly authorized,

qualified and acting Commissioner of Internal

Revenue of the United States, holding his office by

virtue of the laws of the United States. The re-

spondent on review (hereinafter referred to as the

taxpayer) is a resident of the State of California
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and filed her income tax return for the calendar

year 1929 with the Collector of Internal Revenue

for the Sixth District of California whose office is

located in the City of Los Angeles, state of Cali-

fornia. The office of the said Collector of Internal

Revenue is located within the judicial district of

the United States Circuit Court of Appeals for the

Ninth Circuit. [48]

II.

The Commissioner determined a deficiency in the

income tax of the taxpayer for the calendar year

1929 in the amount of $163,175.03, and in accord-

ance with the provisions of Sec. 272 of the Reve-

nue Act of 1928, on July 1, 1932, sent to the tax-

payer by registered mail a notice of said deficiency.

Thereafter, on August 20, 1932, the taxpayer filed

an appeal from the said notice of deficiency with

the United States Board of Tax Appeals. The hear-

ing by the United States Board of Tax Appeals was

held on October 5, 1933, at Long Beach, California.

On June 7, 1935, the Board of Tax Appeals

promulgated its opinion in said appeal, 32 B.T.A.

#105, and on July 26, 1935, the Board entered its

decision and final order of determination wherein

and whereby the Board ordered and decided that

there is a deficiency in income tax due from the tax-

payer for the year 1929 in the amount of $4,446.34.

III.

The controversy before the Board of Tax Ap-

peals arose from the Commissioner's determination

that the taxpayer in the year 1929 received interest
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includable in her taxable income for that year in

the amount of $661,369.56 upon the receipt by her of

shares of the capital stock of Chandis Securities

Company at par value in full payment and satisfac-

tion of said interest. At the hearing before the

Board of Tax Appeals it was stipulated that the

fair market value of the stock of the Chandis Se-

curities Company was $60 per share.

The Chandis Securities Company was incor-

porated under the laws of California in 1916 by one

Harry Chandler with a capital stock of 500 shares

for which he transferred to it certain real estate

and personal [49] property. He transferred 200 of

such shares of its capital stock to his wife, Marian

Otis Chandler, the taxpayer herein, and 280 shares

to his children. Later he transferred other prop-

erties to the company for its promissory notes

which he assigned to his wife and children in ap-

proximately the same proportions as their respec-

tive holdings of stock in the company. The notes so

assigned and interest accrued thereon to December

31, 1923, were in the following amounts

:

Note
Principal

Accrued
interest to
Dec. 31, 1923

Marian Otis Chandler $810,687.06 $294,950.76

Franceska Chandler Kirkpatrick 179,490.04 66,533.84

May Chandler Goodan 179,490.04 66,533.83

Helen Chandler 130,474.68 45,648.37

Philip Chandler 130,474.68 45,648.36

Ruth Chandler Williamson 130,474.69 45,648.36

Harrison Gray Chandler 130,474.68 45,648.36

Constance Chandler 130,474.70 45,648.37

Norman Chandler 116,508.03 45,789.36

Total $1,938,548.60 $702,049.61
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On December 31, 1923, Chandis Securities Com-

pany issued new notes for the foregoing notes and

accrued interest, which notes and interest accrued

to December 31, 1929, were as follows:

Note
Principal

Accrued
interest from
December
31, 1923 to
December
31, 1929

Marian Otis Chandler $1,105,637.82 $366,418.80

Franceska Chandler Kirkpatrick 246,023.88 81,991.18

May Chandler Goodan 246,023.87 81,991.18

Helen Chandler 176,123.05 58,218.25

Philip Chandler 176,123.04 58,218.26

Ruth Chandler Williamson 176,123.05 58,218.26

Harrison Gray Chandler 176,123.04 58,218.26

Constance Chandler 176,123.07 58,218.26

Norman Chandler 162,297.39 53,516.22

Total $2,640,598.21 $875,008.67

[50]

The above-named holders of the notes of Chandis

Securities Company other than the taxpayer herein

are hereinafter referred to as the other noteholders.

On October 14, 1929, the capital stock of the

Chandis Securities Company was increased from

500 shares of the par value of $1,000 per share to

50,000 shares of the par value of $100 per share.

The Chandis Securities Company being in-

debted to the taxpayer and the other noteholders in

the amounts herein above set forth, the taxpayer

and the other noteholders on December 18, 1929,

entered into an agreement with the said Chandis

Securities Company to accept stock in the corpora-

tion at the full par value thereof in payment of

the aforesaid accrued interest. On December 18,
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1929, the Board of Directors of the Chandis Securi-

ties Company passed a resolution providing that

subject to the approval of the Commissioner of

Corporations of the State of California the said

Chandis Securities Company issue to the taxpayer

and the other noteholders in liquidation and pay-

ment of the indbetedness as aforesaid, together with

interest thereon accrued to the time of issuance,

fully paid stock in the corporation at par value for

the amount of the indebtedness so liquidated and

paid, and that the corporation take and receive from

the taxpayer and the other noteholders cancellation

and satisfaction of their notes to the extent that

stock was issued in payment thereof. The Board of

Directors at said meeting further authorized and

empowered the president and secretary of the cor-

poration to make application to the Commissioner

of Corporations of the State of California for a

permit to sell and/or issue to and/or among the tax-

payer and the other noteholders and one other

40.000 shares of capital stock of the corporation

either for cash or in such amount as might be [51]

necessary to pay, liquidate and discharge the cor-

poration's indebtedness to the taxpayer and the

other noteholders together with interest accrued on

the notes to the time when the stock might be issued.

On December 20, 1929, pursuant to the aforesaid

resolution of the Board of Directors the Chandis

Securities Company filed with the Commissioner of

Corporations of the State of California, such ap-

plication for a permit to issue the stock and on De-
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cember 26, 1929, in accordance with such applica-

tion the Commissioner of Corporations issued a

permit which by its terms was limited to expire on

December 26, 1931.

On December 26, 1929, all of the aforesaid notes

of the Chandis Securities Company owned by the

taxpayer and the other noteholders were in the pos-

session of one Horace E. Downing who was the

secretary of the Chandis Securities Corporation,

such notes having been at some time previous to De-

cember 26, 1929, deposited with him by the tax-

payer and the other noteholders. Each of the afore-

said notes formerly held by the taxpayer and the

other noteholders bear on the face thereof a re-

ceipt signed by the holder of such note as follows:

" January 2, 1930. The receipt of capital stock of

Chandis Securities Company in full settlement of

the principal and accrued interest to December 31,

1929, is hereby acknowledged. " No stock certificates

were physically delivered to the taxpayer or the

other noteholders until May, 1930.

The Chandis Securities Company accrued interest

on its books on the above described notes at 5% per

annum from 1924 to 1929, inclusive, and deducted

it on its several income tax returns for those years.

The company kept its books and made its income

tax returns on the accrual basis. The taxpayer and

the other noteholders kept their books and filed

their returns [52] on the cash receipts and disburse-

ments basis. The taxpayer and the other noteholders

did not report the receipt of any interest in any

year on the above notes.



vs. Marian Otis Chandler 67

The Commissioner included in the taxpayer's

gross income in the year 1929 the amount of

$661,369.56 representing accrued unpaid interest on

the various notes of the Chandis Securities Com-

pany held by the taxpayer from the date of the is-

suance of the original notes to and including the

year 1929 as above set forth.

The Board of Tax Appeals held that the taxpayer

did not surrender the aforesaid notes of the

Chandis Securities Company until January 2, 1930,

and that she did not acquire stock in the Chandis

Securities Company in satisfaction of the principal

and accrued interest on the indebtedness of Chandis

Securities Company to her until sometime in 1930

and that accordingly no part of the interest in ques-

tion was includable in her taxable income for the

year 1929. In consequence of that ruling the Board

found that the deficiency for the year 1929 is only

in the amount of $4,446.34 instead of $163,175.03 as

determined by the Commissioner.

IV.

The Commissioner says that in the record and

proceedings before the Board of Tax Appeals and

in the decision and final order of redetermination

rendered and entered by the Board of Tax Appeals,

manifest errors occurred and intervened to the

prejudice of the Commissioner, and the Commis-

sioner assigned the following errors and each of

them, which he avers occurred in the record, pro-

ceedings, decision and final order of redetermina-

tion and upon which he relies to reverse the said
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decision and final order of redetermination so

rendered and entered by the Board of Tax Appeals,

to wit : [53]

1. The Board erred in finding and deciding that

the wording of the permit issued by the California

Commissioner of Corporations is decisive of the

question of whether or not the taxpayer received

in the year 1929 payment of interest due her by

Chandis Securities Company.

2. The Board erred in failing and refusing to

find and decide that the taxpayer became the owner

of the new stock of the Chandis Securities Company

upon the date of the issuance of the permit by the

Commissioner of Corporations of California.

3. The Board erred in failing and refusing to

find and decide that the indebtedness of the Chandis

Securities Company to taxpayer for interest was

cancelled on the date of the issuance of the permit

by the Commissioner of Corporations of California.

4. The Board erred in failing and refusing to

find and decide that the taxpayer surrendered her

notes to the Chandis Securities Company in the

calendar year 1929.

5. The Board erred in failing and refusing to

find and decide that the indebtedness of the Chandis

Securities Company to taxpayer for interest was

cancelled upon the date of the issuance of the per-

mit by the California Commissioner of Corpora-

tions.

6. The Board erred in failing and refusing to

find and decide that the taxpayer received in the
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year 1929 the interest due her from the Chandis Se-

curities Company.

7. The Board erred in failing and refusing to

find and decide that the Chandis Securities Com-

pany paid in 1929 to taxpayer the interest due her.

8. The Board erred in failing and refusing to

find and decide that the taxpayer received in the

year 1929 from the Chandis Securities Company

interest [54] in the amount of $396,821.74.

9. The Board erred in finding and deciding that

the taxpayer surrendered her notes in exchange for

stock certificates issued by Chandis Securities Com-

pany January 2, 1930, and that the notes were

thereupon cancelled.

10. The Board erred in finding and deciding the

exchange of taxpayer's notes for stock of the

Chandis Securities Company was made in 1930.

11. The Board erred in failing and refusing to

find and decide the transaction was consummated in

the year 1929.

12. The Board erred in finding and deciding the

permit issued by the Commissioner of Corporations

of California required that the exchange should

involve simultaneous cancellation of the notes and

issue of the stock.

13. The Board erred in failing and refusing to

find and decide that upon the date of issuance of

the permit by the Commissioner of Corporations

of California ownership of the new shares of

Chandis Securities Company vested in the taxpayer

and the indebtedness of the Chandis Securities
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Company to taxpayer was simultaneously liqui-

dated and paid in full.

14. The Board erred in finding and deciding that

the cancellation of the notes and the issuance of the

stock were to coincide.

15. The Board erred in failing and refusing to

find and decide that the cancellation of the indebted-

ness of Chandis Securities Company for interest

due and owing to taxpayer and the vesting of

ownership of the new shares of stock of the com-

pany in taxpayer in liquidation and payment of

said interest coincided in the year 1929. [55]

16. The Board erred in holding and deciding

that the Chandis Securities Company had no right

to issue its stock and that the taxpayer had no right

to acquire the new stock until the notes were sur-

rendered and cancelled.

17. The Board erred in failing and refusing to

find and decide the Chandis Securities Company had

a right to issue its stock and the taxpayer had a

right to acquire the new stock on the date of the is-

suance of the permit by the Commissioner of Cor-

porations of California.

18. The Board erred in finding and deciding that

the issuance of the stock and the surrender and

cancellation of the notes were mutually dependent

and that the transaction could not have been com-

pleted without both acts.

19. The Board erred in failing and refusing to

find and decide that the issuance of the stock and

the surrender and cancellation of the notes both oc-

curred in and were completed in the year 1929.
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20. The Board erred in finding and deciding

that the taxpayer's notes were surrendered and

cancelled on January 2, 1930.

21. The Board erred in failing and refusing to

find and decide that the taxpayer's notes were sur-

rendered and cancelled in the year 1929.

22. The Board erred in finding and deciding

that the stock certificates of the Chandis Securities

Company were issued on January 2, 1930, or later

in the month.

23. The Board erred in failing and refusing to

find and decide that the taxpayer became the owner

of the new shares of stock of the Chandis Securi-

ties Company on December 26, 1929, when the Com-

missioner of Corporations issued the permit au-

thorizing the issuance of said stock.

24. The Board erred in failing and refusing to

find and decide that [56] the indebtedness of the

Chandis Securities Company to taxpayer for inter-

est was cancelled, liquidated and paid in full on De-

cember 26, 1929, when the permit was issued by

the Commissioner of Corporations of California.

25. The Board erred in finding and deciding

that the taxpayer could not have received any in-

come from the exchange of her notes for stock of

the Chandis Securities Company before January

2, 1930'.

26. The Board erred in failing and refusing to

find and decide that the taxpayer received income

on December 26, 1929, when she became the owner

of the new shares of stock of Chandis Securities

Company in liquidation and payment of the indebt-
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edness due her by Chandis Securities Company for

interest.

27. The Board erred in finding and deciding

that the books of the Chandis Securities Company
contain appropriate entries to show the transactions

were consummated in 1930.

28. The Board erred in finding and deciding

that the books of the Chandis Securities Company

reflect the continued ownership of the notes by the

taxpayer through December 31, 1929, and the con-

summation of the exchange in 1930.

29. The Board erred in failing and refusing to

find and decide that the entries on the books of the

Chandis Securities Company are not determinative

of the date of cancellation of the indebtedness of

Chandis Securities Company to taxpayer and

ownership in the new shares of stock of the Chandis

Securities Company.

30. The Board erred in holding and deciding

that the issuance of stock certificates was necessary

to the consummation of the liquidation of the in-

debtedness and ownership of the shares of stock.

[57]

31. The Board erred in failing and refusing to

find and decide that the issuance of stock certifi-

cates by the Chandis Securities Company was not

necessary to vest ownership of such shares in the

taxpayer.

32. The Board erred in failing and refusing to

find and decide that the taxpayer received taxable

income in the year 1929 measured by the fair
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market value ($60 per share) of the shares of stock

of Chandis Securities Company, issued to her in

liquidation of the indebtedness of the Chandis Se-

curities Company to her for interest in the face

amount of $661,369.56.

33. The Board erred in determining that the de-

ficiency due from the taxpayer for the year 1929 is

only in the amount of $4,446.34.

34. The Board erred in not determining the de-

ficiency in tax due from the taxpayer for the year

1929 to be in the amount of $99,683.56.

35. The Board erred in that its findings of fact

are not supported by the evidence.

36. The Board erred in that its decision is not

supported by the evidence.

WHEREFORE, the Commissioner petitions that

the decision of the Board of Tax Appeals be re-

viewed by the United States Circuit Court of Ap-

peals for the Ninth Circuit, that a transcript of the

record be prepared in accordance with law and with

the rules of said Court and transmitted to the clerk

of said Court for filing, and that appropriate action

be taken to the end that the errors complained of

may be reviewed and corrected by said Court.

(Sgd) FRANK J. WIDEMAN
Assistant Attorney General.

(Sgd) ROBERT H. JACKSON,
Assistant General Counsel for

the Bureau of Internal Revenue.

Of Counsel:

MASON B. LEMING,
Special Attorney,

Bureau of Internal Revenue.

[Endorsed] : Filed Oct 19, 1935. [58]
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[Title of Court and Cause.]

NOTICE OF FILING PETITION FOR
REVIEW.

To: MRS. MARIAN OTIS CHANDLER, Times

Bldg., Los Angeles, Calif., and A. CALDER
MACKAY, Esq., 1104 Pacific Mutual Bldg.,

Los Angeles, Calif.

You are hereby notified that the Commissioner of

Internal Revenue did, on the 19th day of October,

1935, file with the Clerk of the United States Board

of Tax Appeals, at Washington, D. C, a petition

for review by the United States Circuit Court of

Appeals for the Ninth Circuit, of the decision of

the Board heretofore rendered in the above en-

titled case. A copy of the petition for review and

the assignments of error as filed is hereto attached

and served upon you.

Dated this 19th day of October, 1935.

(Sgd) ROBERT H. JACKSON
Assistant General Counsel

for the

Bureau of Internal Revenue.

Personal service of the above and foregoing

notice, together with a copy of the petition for re-

view and assignments of error mentioned therein is

hereby acknowledged this 22 day of October, 1935.

(Sgd) MARIAN OTIS CHANDLER
Respondent on Review

(Sgd) A. CALDER MACKAY
Attorney for Respondent on Review.

[Endorsed] : Filed Nov 2, 1935. [59]
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United States Board of Tax Appeals.

[Title of Cause—Docket Nos. 67468, 67469, 67470,

67471, 67472, [60] 67473, 67474, 67475, 67476.]

STIPULATION.

1. It is hereby stipulated and agreed by and

between the parties hereto by their respective coun-

sel that the above entitled appeals may be consoli-

dated for hearing and decision. [61]

2. It is further stipulated and agreed by and

between the above-named parties through their re-

spective counsel, that the following facts may be

taken as true, subject to the right, however, of either

party to produce at the time of hearing further and

additional evidence not in conflict therewith.

3. That Petitioners are residents of the City of

Los Angeles, California and as such filed their in-

come tax returns for the year 1929 with the Collec-

tor of Internal Revenue for the Sixth Collection

District, State of California.

4. That the books of account of each Petitioner

have at all times been kept upon the cash receipts

and disbursements basis, and the income tax return

of each of the Petitioners was prepared and filed

on said basis.

5. That the Chandis Securities Co. was incor-

porated during the year 1916 with an authorized

capital stock of $500,000.00 divided into 500 shares

of a par value of $1000 per share.
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6. That at the time of its organization or shortly

thereafter the Chandis Securities Co., in exchange

for properties acquired by it, issued its promissory

notes aggregating in principal the total sum of

$1,938,548.60. That, until the said notes were can-

celled as hereinafter set forth, each of the Peti-

tioners held and owned notes aggregating in prin-

cipal the amount set opposite their respective names

as follows:
Note

principal

Marian Otis Chandler $810,687.06

Pranceska Chandler Kirkpatrick 179,490.04

May Chandler Goodan 179,490.04

Helen Chandler 130,474.68

Philip Chandler 130,474.68

Ruth Chandler Williamson 130,474.69

Harrison Gray Chandler 130,474.68

Constance Chandler 130,474.70

Norman Chandler 116,508.03

Total $1,938,548.60

[62]

7. That the interest that accrued on said notes

to and including December 31, 1923 amounted to the

sums set opposite the names of Petitioners as

follows

:
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Accrued
interest to
Dec. 31, 1923

Marian Otis Chandler $294,950.76

Franceska Chandler Kirkpatrick 66,533.84

May Chandler Goodan 66,533.83

Helen Chandler 45,648.37

Philip Chandler 45,648.36

Ruth Chandler Williamson 45,648.36

Harrison Gray Chandler 45,648.36

Constance Chandler 45,648.37

Norman Chandler 45,789.36

Total $702,049.61

8. That on December 31, 1923 the Chandis Se-

curities Co. issued new notes for the foregoing notes

and accrued interest to the Petitioners as follows

:

Marian Otis Chandler $1,105,637.82

Franceska Chandler Kirkpatrick 246,023.88

May Chandler Goodan 246,023.87

Helen Chandler 176,123.05

Philip Chandler 176,123.04

Ruth Chandler Williamson 176,123.05

Harrison Gray Chandler 176,123.04

Constance Chandler 176,123.07

Norman Chandler 162,297.39

Total $2,640,598.21

9. That the amount of interest that accrued to

Petitioners on their notes of the Chandis Securities
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Co. from January 1, 1924 to and including December

31, 1929, was as follows

:

Accrued
interest to
Dec. 31, 1929

Marian Otis Chandler $366,418.80

Franceska Chandler Kirkpatrick 81,991.18

[63]

May Chandler Goodan 81,991.18

Helen Chandler 58,218.25

Philip Chandler 58,218.26

Ruth Chandler Williamson 58,218.26

Harrison Chandler 58,218.26

Norman Chandler 53,516.22

Constance Chandler 58,218.26

Total $875,008.67

10. That attached hereto and marked Exhibit

"A" is a true copy of the minutes of meeting of the

Board of Directors of Chandis Securities Co. held

at 10 :00 A. M. on Monday, the 14th day of October,

1929. Pursuant to the resolution contained in said

minutes the Chandis Securities Co. on October 14,

1929 filed its certificate with the duly constituted au-

thorities of the State of California increasing its

capitalization in the manner authorized in said

resolution.

11. That attached hereto and marked Exhibit
'

'B '
' is a true copy of the minutes of meeting of the

Board of Directors of Chandis Securities Co. held
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at the hour of 10:00 A.M. on the 18th day of

December 1929 ; that on December 20, 1929 Chandis

Securities Co. filed an application with the Cor-

poration Commissioner of the State of California,

copy of which is attached hereto and marked Exhibit

"C"; that attached hereto and marked Exhiibt "D"
is a copy of a permit issued by the Corporation Com-

missioner of the State of California pursuant to the

said application of Chandis Securities Co., which

permit is dated December 26, 1929; that attached

hereto and marked Exhibit "E" is a copy of an ap-

plication of the Chandis Securities Company to the

Corporation Commissioner of the State of Califor-

nia; that pursuant to said application the Corpora-

tion Commissioner issued its permit dated May 7,

1930, copy of which [64] is attached hereto and

marked Exhibit "F".

12. The following is a table showing the share

holdings of the new stock and consideration there-

for:
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EXHIBIT "A"

REGULAR MEETING OF BOARD OF DIREC-
TORS OF THE CHANDIS SECURITIES
COMPANY.

A regular meeting of the Board of Directors of

the Chandis Securities Company was held at the

principal office of said corporation, The Times

Building, Broadway at First Street, Los Angeles,

California, at the hour of 10 o'clock, A. M., on

Monday the 14th day of October, 1929, pursuant

to provisions of the By-laws of said corporation.

DIRECTORS PRESENT: Harry Chandler,

Marian Otis Chandler, Franceska Chandler Kirk-

patrick.

DIRECTORS ABSENT : None.

President Harry Chandler and Secretary Marian

Otis Chandler served in their respective capacities

throughout the meeting.

On motion duly made, considered and put to vote,

each and all of the Directors voting in the affirma-

tive, the following resolution was duly adopted.

RESOLVED that Paragraph " Sixth" of the

Articles of Incorporation of CHANDIS SE-

CURITIES COMPANY be amended by strik-

ing out in its entirely said Paragraph "Sixth"

thereof and inserting in lieu thereof a Para-

graph "Sixth" to read in words as follows,

to-wit

:
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" SIXTH. That the number of shares of this

corporation which may be issued is fifty thou-

sand (50,000) of the par value of One Hundred

Dollars ($100.00) each and of the aggregate

par value of Five Million Dollars ($5,000,-

000.00)."

On Motion duly made, considered and put to

vote, each and all of the Directors voting in the

affirmative, the following resolution was duly

adopted.

RESOLVED that Article XI of the By-Laws

of this corporation be amended by adding to

the end thereof the following words, to-wit:

"No fractional shares of stock shall at any

time be issued."

There being no further business before the meet-

ing, on motion duly made and seconded, it was

adjourned.

MARIAN OTIS CHANDLER,
Secretary.

HARRY CHANDLER,
President. [66]

EXHIBIT "B".

REGULAR MEETING OF BOARD OF DIREC-
TORS OF THE CHANDIS SECURITIES.

A regular meeting of the Board of Directors of

the Chandis Securities Company was held at the

principal office of said corporation, The Times
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Building, Broadway at First Street, Los Angeles,

California, at the hour of 10 o'clock A. M., on

Wednesday, the 18th day of December, 1929, pur-

suant to the provisions of the By-Laws of said

corporation.

DIRECTORS PRESENT: Harry Chandler,

Marian Otis Chandler, Franceska Chandler Kirk-

patrick.

DIRECTORS ABSENT : None.

President Harry Chandler and Secretary Marian

Otis Chandler served in their respective capacities

throughout the meeting.

On motion duly made, considered and put to vote,

each and all of the Directors voting in the affirma-

tive, the following resolution was duly adopted:

WHEREAS, Chandis Securities Company is in-

debted to the following named persons, to-wit:

Marian Otis Chandler

Franceska C. Kirkpatrick

May C. Goodan

Helen Chandler

Philip Chandler

Ruth C. Williamson

Harrison G. Chandler

Constance Chandler

Norman Chandler

in the aggregate principal sum of $2,640,598.21 all

of which is evidenced by several promissory notes

of this company held by said persons, dated De-

cember 31st, 1923, due on or before the 31st day

of December, 1928, which notes bear interest at the
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rate of 5% per annum, compounded annually, on

which no part of said principal or accrued interest

has been paid, and

WHEREAS, the aforesaid persons have ex-

pressed their willingness and have offered to accept

stock in this corporation at full par value thereof

in full or part payment of their respective notes

together with interest thereon,

NOW, THEREFORE, be it resolved that, sub-

ject to the approval of the Commissioner of Cor-

porations of the State of California, this corpora-

tion issue to any and/or all of the aforesaid persons

in liquidation [67] and payment of all or part of

the indebtedness as aforesaid, together with interest

thereon accrued to the time of the issuance, fully

paid stock in this corporation at its par value for

the amount of the indebtedness so liquidated and

paid, and that this corporation take and receive

from the persons aforesaid a cancellation and sat-

isfaction of said notes to the extent that stock may
be so issued to the respective holders thereof,

AND BE IT FURTHER RESOLVED, That the

President and Secretary of this corporation be and

they are hereby, authorized and empowered to make

application to the Commissioner of Corporations of

the State of California, for a permit to sell and/or

issue to and/or among the foregoing persons only,

and none other, forty thousand shares of the capital

stock of this corporation, at par, either,

(a) For cash, lawful money of the U. S., and/or
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(b) Such amount thereof as may be necessary to

pay, liquidate and discharge not to exceed the

amount of the indebtedness to said persons, herein-

before referred to, for principal and/or interest

accrued on said notes to the time when said stock

may be issued.

There being no further business before the meet-

ing, on motion duly made and seconded, it was

adjourned.

MARIAN OTIS CHANDLER,
Secretary.

HARRY CHANDLER,
President. [68]

EXHIBIT "C".

Corporation Department of the State of California.

In the Matter of the application of

OHANDIS SECURITIES COMPANY
for a certificate authorizing it to sell its securities.

TO THE COMMISSIONER OP CORPORA-
TIONS OP THE STATE OP CALIFORNIA

:

The application of CHANDIS SECURITIES
COMPANY respectfully shows

:

That applicant is a corporation duly organized

and existing under and by virtue of, the laws of

the State of California; That on the 2nd day of

October, 1916, original Articles of Incorporation

were duly and regularly filed in the office of the

County Clerk of the County of Los Angeles; That
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on the 6th day of November, 1916, a copy of said

Articles of Incorporation were duly and regularly

filed in the office of the Secretary of State of the

State of California, and on said date, said Secre-

tary of State executed, under the Great Seal of

the State of California, a Certificate of Incorpora-

tion of said applicant ; That a copy of the original

Articles of Incorporation are hereunto annexed,

marked Exhibit "A" and made a part hereof;

That on the 10th day of November, 1916, a Code

of By-Laws was duly and regularly adopted by

the stockholders of said corporation and thereafter

said By-Laws were amended; That a copy of said

Code of By-Laws, as duly and regularly amended,

of said applicant are hereunto annexed, marked Ex-

hibit "B" and made a part hereof;

That on the 15th day of November, 1929, a Cer-

tificate of Amendment [69] of Articles of Incor-

poration of Chandis Securities Company was duly

and regularly filed in the office of the Secretary

of State and on said date said Secretary of State

executed, under the Great Seal of the State of

California, a certificate certifying that the Articles

of Incorporation were filed and thereafter on the

27th day of November, 1929, a certified copy of said

Certificate of Amendment was filed in the office

of the County Clerk of the County of Los An-

geles; That by said Certificate of Amendment, the

capital stock of said corporation was increased

from a sum aggregating $500,000.00 to $5,000,000.00

;

and that the number of shares of said corporation
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was changed and increased to fifty thousand of

the par value of $100.00 each; That a copy of said

Certificate of Amendment is hereunto annexed,

marked Exhibit "C" and made a part hereof;

That the names and addresses of the officers of

said applicant are as follows:

Harry Chandler, President and Treasurer, residing

at Los Angeles, California

;

Marian Otis Chandler, Vice-President and Secre-

tary, residing at Los Angeles, California;

H. E. Downing, Assistant-Secretary, residing at

Los Angeles, California.

That the office of said corporation is located in

the Times Building, First and Broadway, Los

Angeles, California;

That a true and correct copy of applicant's finan-

cial statement as of October 31, 1929, is hereunto

annexed, marked Exhibit "D", and made a part

hereof

;

That on the 18th day of December, 1929, at a

regular meeting of the Board of Directors, of said

applicant corporation, the President and Secretary

were authorized and instructed to offer for sale,

sell, and/or issue, subject to permit of the Commis-

sioner of Corporations of the State of California,

[70] to and/or among the following named persons,

only, and none other, stock of said corporation of the

aggregate par value of $4,000,000.00

;

Marian Otis Chandler

Franceska C. Kirkpatrick

May C. Gloodan
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Helen Chandler

Philip Chandler

Ruth C. Williamson

Harrison G. Chandler

Constance Chandler

Norman Chandler

Said stock to be issued,

(a) Either for cash so as to net said corporation

the full par value thereof, or

(b) Such portion thereof as shall be necessary

to pay, liquidate and discharge (hot to exceed

the aggregate amount of the indebtedness of this

corporation to said persons, which indebtedness

is evidenced by promissory notes held by said

persons as set forth in the schedule hereunto an-

nexed marked Exhibit "E" and made a part hereof

and which indebtedness is for principal and interest

on said promissory notes.

That a copy of the minutes of the said meeting

of the Board of Directors is hereunto annexed,

marked Exhibit "F" and made a part hereof;

That it is not the purpose of said applicant to

sell or issue any of the stock of this corporation

to the general public or to any person or persons

other than among the persons whose names are

hereinbefore set forth; That all of the issued and

outstanding stock of said corporation is now held

by said persons and no part of it will now or here-

after be offered for sale or sold to the general

public.
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WHEREFORE, applicant prays that a certificate

be issued authorizing it to offer for sale, sell, and/or

issue to or among the persons whose names are

hereinbefore set forth only and to no other person

or persons, stock of [71] this corporation of the

aggregate par value of $4,000,000.00, said stock to

be issued:

(a) Either for cash so as to net said corporation

the full par value thereof, or,

(b) Such portion thereof as shall be necessary

to pay, liquidate, and discharge not to exceed

the aggregate amount of indebtedness of this cor-

poration to said persons, which indebtedness is and

shall be for unpaid principal and interest accrued

according to the terms of said notes, at the time

of the issuance of said stock.

CHAKDIS SECURITIES
COMPANY.

By
,

President.

By
,

Secretary.

State of California

County of Los Angeles—ss.

Harry Chandler, being first duly sworn, deposes

and says: That he is an officer, to wit: The Presi-

dent of the Chandis Securities Company, a corpora-

tion and as such gives this verification for and on

behalf of said corporation ; that he has read the fore-

going application to the Commissioner of Corpora-
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tions and knows the contents thereof and that the

same is true of his own knowledge except as to

those matters which are therein stated upon in-

clination or belief and as to those matters he be-

lieves it to be true.

Subscribed and sworn to before me this 18th day

of December, 1929.

Notary Public in and for County of Los Angeles

State of California. [72]

EXHIBIT "A"

ARTICLES OF INCORPORATION
of

CHANDIS SECURITIES COMPANY
Under the Laws of the State of California

KNOW ALL MEN BY THESE PRESENTS:
That we, the undersigned, a majority of whom are

citizens and residents of the State of California,

have this day voluntarily associated ourselves to-

gether for the purpose of forming a corporation

under the laws of the State of California.

AND WE HEREBY CERTIFY,

FIRST: That the name of the Corporation shall

be

CHANDIS SECURITIES COMPANY.

SECOND : That the purposes for which this Cor-

poration is formed are to engage in, carry on and
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conduct a general investment, trading and broker-

age business; and to that end to do as follows:

(a) To acquire, deal in and with, manage, con-

trol, encumber and dispose of property, real and

personal, and interests therein, of every kind and

nature, and situated or located, either within or

without the United States of America.

(b) To act as a broker in the purchase, sale,

mortgage and hypothecation of real property and

interests therein, going businesses, patents and

patent rights, public securities, the bonds and obli-

gations of corporations, and their stocks, the obli-

gations of private individuals, and all other forms

of personal property; without limitation as to the

character or location of any property with respect

to which it may act as broker.

(c) To create and issue this Corporation's own

bonds, and other obligations, within the limits pre-

scribed by law, secured or unsecured, and if se-

cured, the security to be by mortgage or hypotheca-

tion of its property, either the whole or a portion

thereof, real or personal or both.

(d) To acquire, own, manage, hypothecate, sell

and otherwise dispose of the stocks and bonds of

other corporations, and while holding the stocks

thereof, to exercise the voting power and all other

rights and powers appertaining thereto.

(e) To improve its lands by building, planting,

cultivation or in any other lawful manner; and in

case of mineral bearing lands to develop and [73]

operate the same ; all of which matters and things
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the Corporation intends either to accomplish

through its own action and supervision, or by the

instrumentality of others with whom it may con-

tract, in order to carry out the purposes aforesaid.

(f ) To apply for, register, obtain by purchase,

lease, or otherwise, and to hold, use, own, operate,

promote, sell, assign, grant licenses in respect of,

or otherwise to turn to account and dispose of

trademarks, trade names, patents, inventions, pro-

cesses and their improvements, and to secure and

exercise all rights with respect thereto, allowed by

the laws of the United States or other jurisdictions.

(g) To engage in manufacturing ; to deal in such

goods, wares and merchandise as it may deem

profitable; to carry on and conduct ranching, farm-

ing, stock raising, and horticultural operations on

its own, or other, lands.

(h) To lend money, to borrow money and to is-

sue its obligations therefor; with or without se-

curity in either case. To acquire interests in the

undertakings and enterprises of other, whether con-

ducted by corporations or individuals, and to deal

with and dispose of the same as this Corporation

may consider to its best advantage; and, with re-

spect to all possessions of the Corporation and all

business done by it, to exercise all such powers as

a natural person may lawfully exercise, from time

to time and as occasion therefor may arise, and so

to do wherever the same may be to its greatest ad-

vantage, subject to such limitations upon its powers

of corporate action as may, at the time, be imposed

by law.
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(i) Without in any particular limiting any of

the objects, or purposes or powers of the Corpora-

tion, the business or purposes of the company shall

be from time to time to do any one or more or all

of the acts and things herein set forth, and all such

other acts, things and business or businesses in any

manner connected therewith, or necessary, inci-

dental, convenient or auxiliary thereto, or calcu-

lated directly or indirectly to promote the interests

of the Corporation or enhance the value of or

render profitable any of its property or rights, as

such a corporation may lawfully do, and in carrying

on its business, or for the purpose of attaining or

furthering any of its objects, to do any and all acts

and things, which now or hereafter may be au-

thorized by law, and either as, or by and through

principals, agents, attorneys, contractors, factors,

lessors, lessees, or otherwise, either alone or in con-

junction with others and in any part of the world

;

and in addition to have and to exercise all the

rights, powers and privileges now or hereafter be-

longing to or conferred upon corporations organ-

ized under the provisions of the law authorizing the

formation of such corporations.

THIRD : That the place where the principal busi-

ness of said Corporation is to be transacted is Los

Angeles, California.

FOURTH: That the term for which said Cor-

poration is to exist is Fifty years, from and after

the date of its Incorporation.

FIFTH: That the number of Directors of said

Corporation shall be Three (3) and that the names
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and residences of the Directors who are appointed

for the [74] first year, and to serve until the elec-

tion and qualification of such officers are as follows,

to-wit

:

NAMES WHOSE RESIDENCE IS AT
A. L. Dennis Los Angeles, California

H. E. Downing Los Angeles, California

E. N. Martin Los Angeles, California

SIXTH: That the amount of the Capital Stock

of said Corporation is Five Hundred Thousand

Dollars, and the number of shares into which it is

divided is Five Hundred of the par value of One

Thousand Dollars each.

SEVENTH: That the amount of said Capital

Stock which has been actually subscribed is Three

Thousand Dollars, and the following are the names

of the persons by whom the same has been sub-

scribed, to-wit:

Name of
Subscribers

Number of
Shares Amount

A. L. Dennis

H. E. Downing

E. N. Martin

1

1

1

$1,000.00

$1,000.00

$1,000.00

IN WITNESS WHEREOF, we have hereunto

set our hands and seals this 5th day of September,

Nineteen Hundred and Sixteen.

A. L. DENNIS
Los Angeles, Cal.

H. E. DOWNING
Los Angeles, Cal.

E. N. MARTIN
Los Angeles, Cal. [75]
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State of California

County of Los Angeles—ss.

On this 5th day of September, in the year Nine-

teen Hundred and Sixteen, before me, Frank X.

Pfaffinger, a Notary Public in and for said County,

residing therein, duly commissioned and Sworn,

personally appeared A. L. Dennis, H. B. Downing,

and E. N. Martin, known to me to be the persons

whose names are subscribed to the within instru-

ment and acknowledged to me that they executed

the same.

WITNESS my hand and official seal.

[Seal] FRANK X. PFAFFINGER
Notary Public in and for said County of Los Ange-

les, State of California.

State of California

County of Los Angeles—ss.

I, H. J. Lelande, County Clerk of the County of

Los Angeles, State of California, do hereby certify

the within to be a full, true and correct copy of

Articles of Incorporation of Chandis Securities

Company, as remains on file in this office.

WITNESS my hand and official seal this 2 day

of November 1916.

[Seal] H. J. LELANDE
Clerk

C. C. CRIPPEN
Deputy Clerk [76]
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EXHIBIT "B".

BY-LAWS OF THE CHANDIS SECURITIES
COMPANY.

THE NAME of the Corporation shall be the

CHANDIS SECURITIES COMPANY.
ARTICLE I. Corporate Powers—The corporate

powers of this Corporation shall be vested in a

Board of three Directors, who shall be Stockholders,

holding one or more shares of stock in their own

names on the books of the corporation, and two

shall constitute a quorum for the transaction of

business.

ARTICLE II. Election of Directors—The Direc-

tors shall be elected by ballot, at the annual meeting

of the Stockholders, to serve for one year, and

until their successors are elected. Their term of

office shall begin immediately after election.

ARTICLE III. Vacancies—Vacancies in the

Board of Directors shall be filled by other Directors

in office.

ARTICLE IV. Power of Directors—The Direc-

tors shall have power:

1st. To call special meetings of the Stockholders

when they deem it necessary. And they shall call

a meeting at any time, upon the written request

of Stockholders holding one-third of all the capital

stock.

2nd. To appoint and remove, at pleasure, all

officers, agents and employees of the Corporation,
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prescribe their duties, fix their compensation, and

require from them security for faithful service.

3rd. To conduct, manage and control the affairs

and business of the Corporation, and to make rules

and regulations, not inconsistent with the laws of

the State of California or the By-Laws of the Cor-

poration for the guidance of the officers and man-

agement of the affairs of the Corporation.

4th. To incur indebtedness. The terms and

amount of such indebtedness shall be entered on

the minutes of the boards, and the note or obliga-

tion given for the same, signed officially by the

President and Secretary, shall be binding on the

corporation.

ARTICLE V. Duties of Directors—It shall be

the duty of the Directors

:

1st. To cause to be kept a complete record of

all their minutes and acts, and of the proceedings

of the Stockholders, and present a full statement at

the regular annual meeting of the Stockholders,

showing in detail the assets and liabilities of the

Corporation, and generally the condition of its

affairs. A similar statement shall be presented

at any other meeting of the Stockholders, when

thereto required by persons holding at least one-half

of the capital stock of the Corporation.

2nd. To declare dividends out of the surplus

profits, when such profits shall, in the opinion of

the Directors, warrant the same. [77]

3rd. To supervise all officers, agents and em-

ployees, and see that their duties are properly per-
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formed. To cause to be issued to he issued to the

Stockholders, in proportion to their several inter-

ests, certificates of stock, not to exceed in the ag-

gregate Five Hundred Thousand Dollars.

ARTICLE VI. Officers—The officers shall be a

President, Vice-President, Secretary and Treas-

urer, which officers shall be elected and hold office

at the pleasure of the Board of Directors. The

compensation and tenure of office of all the officers

of the corporation (other than Directors) shall

be fixed and determined by the Board of Direc-

tors. One person may hold more than one office.

The President, by virtue of his office, shall be

General Manager of the Corporation. The Board

of Directors may elect or appoint such other offi-

cers as it may deem necessary.

ARTICLE VII. President—The Board of Di-

rectors, shall, at their first regular meeting, elect one

of their number to act as President; and if at any

time the President shall be unable to act, the Vice-

President shall take his place and perform his

duties; and if the Vice-President, from any cause,

shall be unable to act, they shall appoint some

other member of the Board to do so, in whom shall

be vested, for the time being, all the duties and

functions of his office. The President, or in his

absence the Director appointed as above provided:

1st. Shall preside over all meetings of the Stock-

holders and Directors, and shall have the casting

vote.

2nd. He shall sign, as President, all certificates

of stock, and all contracts and other instruments
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of writing which have been first approved by the

Board of Directors, and shall draw checks upon

the Treasurer.

3rd. He shall call the Directors together when-

ever he deems it necessary, and shall have, subject

to the advice of the Directors, direction of the af-

fairs of the Corporation, and generally shall dis-

charge such other duties as may be required of

him by the By-Laws of the Corporation.

The President, or two of the Directors, may call

special meetings of the Directors at any time, and

notice shall be given of such called meetings by

depositing a written notice thereof in the post-

office at the principal place of business of the Com-

pany, postage prepaid, addressed to each Director

at his last known address, at least twenty-four hours

before the time set for meeting. Such service of

notice shall be entered on the minutes of the cor-

poration; and the said minutes, upon being read

and approved at a subsequent meeting of the Board,

shall be conclusive upon the question of service.

Regular meetings of the Board of Directors may
be held on every Monday, Wednesday and Saturday

of each calendar month, at 10 o'clock A. M., at the

principal office of the Company, without further

notice. The President shall have the power to sign

the name of this company to checks, conveyances

and all evidences of indebtedness, and to confer

the authority hereby given to him on such other

officers and agents of the corporation as he may
see fit. [78]
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ARTICLE VIII. Secretary—The Board of Di-

rectors shall elect a Secretary.

1st. It shall be the duty of the Secretary to

keep a record of the proceedings of the Board of

Directors and of the Stockholders.

2nd. He shall keep the corporate seal of the

Corporation and the book of blank certificates of

stock, fill up and countersign all certificates issued,

and make the corresponding entries in the margin

of such book on such issuance; and he shall affix

said corporate seal to all papers requiring a seal.

3rd. He shall keep a proper Transfer Book, and

a stock ledger in debit and credit form, showing

the number of shares issued to and transferred by

any stockholders, and the dates of such issuance and

transfer.

4th. He shall keep proper Account Books, and

discharge such other duties as pertain to his office

and as are prescribed by the Board of Directors.

5th. The Secretary shall serve all notices re-

quired either by law or the By-Laws of the Cor-

poration; and in case of his obsence, inability, re-

fusal or neglect so to do, then such notices may be

served by any person thereunto directed by the

President or Vice-President of the Corporation.

ARTICLE IX. Treasurer—The Treasurer shall

receive and keep all the funds of the corporation,

and pay them out on the check of the President.

The Treasurer shall keep an account of his trans-

actions and render a report of the same to the Board

of Directors when requested to do so.

ARTICLE X. Books and Papers—The books
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and such papers as may be placed on file by vote

of the Stockholders or Directors, shall at all times

in business hours, be subject to the inspection of

the Board of Directors and of any Stockholder.

ARTICLE XI. Certificates of Stock—Certifi-

cates of stock shall be of such form and device

as the Board of Directors may direct; and each

certificate shall be signed by the President and

countersigned by the Secretary, and express on its

face its number, date of issuance, the number of

shares for which, and the person to whom it is

issued.

The Certificate Book shall contain a margin, on

which shall be entered the number, date, number of

shares and name of the person expressed in the

corresponding certificate.

No fractional shares of stock shall at any time

be issued.

ARTICLE XII. Transfer of Stock—Shares of

the Corporation may be transferred at any time

by the holders thereof, or by attorney legally con-

stituted, or by their legal representatives by en-

dorsement on the certificate of stock. But no transfer

shall be valid until the surrender of the certificate

and the acknowledgement of such transfer on the

books of the Company. [79]

No surrender certificate shall be cancelled by the

Secretary before a new one is issued in lieu thereof

;

and the Secretary shall preserve the certificate so

cancelled, as a voucher. If, however, a certificate

shall be lost or destroyed, the Board of Directors
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may order a new certificate issued upon such

guarantees by the parties claiming the same as they

may deem satisfactory.

ARTICLE XIII. Stockholders' Meetings—The

annual meeting of the stockholders shall be held

at the office of the Company in Los Angeles, at

10 o'clock A. M., on the first Tuesday in October

in each, for the purpose of electing Directors and

transacting such other business as may properly

come before the meeting. Two weeks' notice of the

time and place of such meeting shall be given by

advertisement in such newspaper published in Los

Angeles County as the Directors may direct; or,

by depositing a written notice thereof in the post-

office at the principal place of business of the com-

pany, postage prepaid, addressed to each stock-

holder at his address as the same appears of record

on the books of the Company, at least ten days

prior to the date of meeting. Notice of special

meetings of stockholders shall be given in the same

manner.

No meeting of Stockholders shall be competent

to transact business, unless a majority of stock is

represented, except to adjourn from day to day, or

until such time as may be deemed proper.

At such annual meeting of the Stockholders, Di-

rectors for the ensuing year shall be elected by

ballot to serve for one year, and until their succes-

sors are elected. If, however, for want of a quorum,

or other cause, a Stockholders' meeting shall not be

held on the day above named, or should the Stock-
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holders fail to complete their elections, or such other

business as may be presented for their considera-

tion, those present may adjourn from day to day,

until the same shall be accomplished.

ARTICLE XIV. Voting—At all corporate meet-

ings, each Stockholder, either in person or by proxy,

shall be entitled to as many votes as he owns

shares of stock. Such proxy shall be in writing, and

filed with the Secretary.

ARTICLE XV. Amendments—The By-Laws

may be altered or amended at any meeting of the

stockholders, by the affirmative vote of a majority

of the stock represented at such meeting, or by a

unanimous vote of the w^hole number of the Board

of Directors. No such alteration or amendment of

the By-Laws shall become effective until the same

has been copied in the Book of By-Laws with the

original By-Laws and immediately after them, and a

written notice of such alteration or amendment has

been deposited in the post-office at the principal

place of business of the Company, postage prepaid,

addressed to each stockholder at his address as

it appears of record on the books of the Company.

ARTICLE XVI. Seal—The Company shall have

a Common Seal, consisting of the following word-

ing: CHANDIS SECURITIES COMPANY IN-

CORPORATED— NOVEMBER, 1916— CALI-
FORNIA. [80]
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EXHIBIT "C".

CERTIFICATE OF AMENDMENT OF AR-
TICLES OF INCORPORATION OF CHAN-
DIS SECURITIES COMPANY.

We, HARRY CHANDLER, President, and MA-
RIAN OTIS CHANDLER, Secretary, of CHAN-
DIS SECURITIES COMPANY, a corporation, do

hereby certify as follows

:

That we respectively are such President and Sec-

retary; That on Monday, the 14th day of October,

1929, at the hour of 10 o'clock A. M., at the prin-

cipal office of said CHANDIS SECURITIES COM-
PANY, in The Times Building, Broadway at First

Street, Lojs Angeles, California, a regular meeting

of the Board of Directors of said CHANDIS SE-

CURITIES COMPANY was held; That at said

meeting a resolution, of which the following is a

full, true and correct copy, to wit:

"RESOLVED that Paragraph ' Sixth' of the

Articles of Incorporation of CHANDIS SE-

CURITIES COMPANY be amended by strik-

ing out in its entirety said Paragraph

' Sixth' thereof and inserting in lieu thereof a

Paragraph ' Sixth' to read in words as follows,

to-wit

:

"SIXTH: That the number of shares of this

corporation which may be issued is fifty thou-

sand of the par value of One hundred dollars

($100.00) each and of the aggregate par value

of Five million dollars, ($5,000,000.00)."

was duly and regularly proposed, voted upon and

adopted; That on said date the directors of said
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CHANDIS SECURITIES COMPANY consisted

of HARRY CHANDLER, MARIAN OTIS
CHANDLER and FRANCESKA CHANDLER
KIRKPATRICK, who were and are now all of

the directors of said corporation and all of wThom
were present at said meeting and voted unanimously

in favor of the adoption of said resolution; That

after the adoption of said resolution by said direc-

tors, shareholders of said corporation to whom
shares were then issued and outstanding and who

owned and represented shares in the aggregate

amount of five hundred, filed with the Secretary

of said CHANDIS SECURITIES COMPANY
their written assents, expressing their approval of

said resolution and the amendment of said Articles

of Incorporation in accordance therewith and pur-

suant thereto, which written assents of said share-

holders contained a full, true and correct copy of

the resolution of the Board of Directors, a copy of

wliich is hereinbefore set forth ; That the number of

shares of said CHANDIS SECURITIES COM-
PANY issued and outstanding on said 14th day of

October, 1929, was and now is Five hundred shares

;

IN WITNESS WHEREOF, we have hereunto

set our hands and affixed the corporate seal of

CHANDIS SECURITIES COMPANY this 14th

day of October, 1929.

HARRY CHANDLER,
President of

Chandis Securities Company.

MARIAN OTIS CHANDLER,
Secretary of

Chandis Securities Company.
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State of California

County of Los Angeles—ss.

HARRY CHANDLER AND MARIAN OTIS
CHANDLER, being first duly sworn, each for him-

self and herself and not for each other, deposes and

says: That HARRY CHANDLER is the President

and MARIAN OTIS CHANDLER is the Secre-

tary of CHANDIS SECURITIES COMPANY, a

corporation; Affiants have read the foregoing cer-

tificate and know the contents of the whole thereof

;

That all of the statements therein set forth are true

of affiants' own knowledge.

HARRY CHANDLER
MARIAN OTIS CHANDLER

Subscribed and sworn to before me this 14th day

of October, 1929.

[Seal] ARTHUR CRUM
Notary Public in and for said County and State.

[81]
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EXHIBIT "D"

CHANDIS SECURITIES COMPANY
BALANCE SHEET
October 31, 1929

ASSETS
Cash $113,064.63

Accounts Receivable 47,285.11

Real Estate Loans 205,248.34

Unsecured Loans 1,428,037.23

Land 913,960.02

Buildings $133,437.66

Furniture & Fixtures 21,229.13

Automobiles 1,800.00

156,466.79

Less Reserve for Depreciation 71,317.71 85,149.08

Stock in Domestic Corporations 3,309,922.93

Bonds 48,949.61

Miscellaneous Investments 153,610.06

Total Assets $6,305,227.01
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LIABILITIES AND NET WOETH
Notes Payable $3,487,705.24

Accounts Payable 49,272.77

Deferred Credits 382,710.03

Trusts 93,735.18

Mortgages Payable 100,000.00

Trust Deeds Payable 36,666.67

Capital Stock 500,000.00

Profit 1-1-29 to 10-31-29 53,099.75

Surplus 1,602,037.37

Total Liabilities and Net Worth $6,305,227.01

[82]

EXHIBIT "F"

REGULAR MEETING OP BOARD OP
DIRECTORS

of the

CHANDIS SECURITIES COMPANY
A regular meeting of the Board of Directors of

the Chandis Securities Company was held at the

principal office of said corporation, The Times

Building, Broadway at First Street, Los Angeles,

California, at the hour of 10 o'clock, A. M., on

Wednesday, the 18th day of December, 1929, pur-

suant to the provisions of the By-Laws of said cor-

poration,

DIRECTORS PRESENT: Harry Chandler,

Marian Otis Chandler, Franceska Chandler Kirk-

patrick.

DIRECTORS ABSENT: None.
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President Harry Chandler and Secretary Marian

Otis Chandler served in their respective capacities

throughout the meeting.

On motion duly made, considered and put to vote,

each and all of the Directors voting in the affirma-

tive, the following resolution was duly adopted:

WHEREAS, Chandis Securities Company is in-

debted to the following named persons, to-wit

:

Marian Otis Chandler

Franceska C. Kirkpatrick

May C. Goodan

Helen Chandler

Philip Chandler

Ruth C. Williamson

Harrison G. Chandler

Constance Chandler

Norman Chandler

in the aggregate principal sum of $2,640,598.21 all

of which is evidenced by several promissory notes

of this company held by said persons, dated Decem-

ber 31st, 1923, due on or before the 31st day of De-

cember, 1928, which notes bear interest at the rate

of 5% per annum, compounded annually, on which

no part of said principal or accrued interest has

been paid, and

WHEREAS, the aforesaid persons have ex-

pressed their willingness and have offered to ac-

cept stock in this corporation at full par value
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thereof in full or part payment of their respective

notes together with interest thereon,

NOW, THEREFORE, be it resolved that, sub-

ject to the approval of the Commissioner of Cor-

porations of the State of California, this corpora-

tion issue to any and/or all of the aforesaid persons

in liquidation and payment of all or part of the

indebtedness as aforesaid, together with interest

thereon accrued [83] to the time of the issuance,

fully paid, stock in this corporation at its par value

for the amount of the indebtedness so liquidated

and paid, and that this corporation take and re-

ceive from the persons aforesaid a cancellation and

satisfaction of said notes to the extent that stock

may be so issued to the respective holders thereof.

AND BE IT FURTHER RESOLVED, That the

President and Secretary of this corporation be and

they are hereby, authorized and empowered to make

application to the Commissioner of Corporations

of the State of California, for a permit to sell

and/or issue to and/or among the foregoing persons

only, and none other, forty thousand shares of the

capital stock of this corporation, at par, either,

(a) For cash, lawful money of the U. S., and/or

(b) Such amount thereof as may be necessary

to pay, liquidate and discharge not to exceed the

amount of the indebtedness to said persons, herein-

before referred to, for principal and/or interest

accrued on said notes to the time when said stock

may be issued.
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There being no further business before the meet-

ing, on motion duly made and seconded, it was ad-

journed.

Secretary.

President.

[84]

EXHIBIT "D"T^"

Before the State Corporation Department of the

State of California.

LA-264.

In the Matter of the Application of

CHANDIS SECURITIES COMPANY
for a permit authorizing it to sell and issue its

securities.

SUPPLEMENTAL PERMIT.

This permit does not constitute a recommendation

or endorsement of the securities permitted to be is-

sued, but is permissive only.

CHANDIS SECURITIES COMPANY, a Cali-

fornia corporation, is hereby authorized to sell and

issue its securities as hereinbelow set forth

:

1. To issue to any or all of the persons named

in its application filed on the 20th day of De-

cember, 1929, an aggregate of not to exceed

35,156 shares of its capital stock as considera-
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tion for the cancellation of the indebtedness of

applicant to them, described in said application

;

$100.00 of such indebtedness to be cancelled

upon the issuance of each of said shares.

2. To sell and issue to any or all of the per-

sons named in its application filed on the 20th

day of December, 1929, an aggregate of not to

exceed 4,844 shares of its capital stock, at par,

for cash, lawful money of the United States, for

the uses and purposes recited in its application,

and so as to net applicant the full amount of

the selling price thereof.

This permit is issued upon the following condition

:

(a) That unless sooner revoked, suspended, or

renewed by the Commissioner upon such terms and

conditions as he may deem proper, this permit and

all authority to sell or issue securities hereunder

shall terminate and expire on the 26th day of

December, 1931.

Dated : Los Angeles, California,

December 26, 1929.

[Seal] ARTHUR H. GARLAND,
Commissioner of Corporations.

By J. A. HEHN (Sgd)

JAH Deputy. [85]
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EXHIBIT "E"

Corporation Department of the State of California.

In the Matter of the application of

CHANDIS SECURITIES COMPANY
for a certificate authorizing it to cancel and reissue

certain shares of stock.

To the Commissioner of Corporations of the State

of California:

The application of CHANDIS SECURITIES
COMPANY respectfully shows

:

That applicant is a California corporation; that

on the 15th day of November, 1929, a certificate of

Amendment of Articles of Incorporation of Chandis

Securities Company was duly and regularly made

and issued by the Secretary of State of the State of

California and thereafter duly and regularly filed

in the office of the County Clerk of Los Angeles

County ; that by said amendment of said Articles of

Incorporation said Chandis Securities Company

changed and increased its capital stock from an ag-

gregate par value of $500,000.00 to an aggregate par

value of $5,000,000.00 and changed the par value of

all of the capital stock of said corporation from

$1,000.00 to $100.00 per share.

That at the time of making such amendment to

the articles of Incorporation there was issued and

outstanding and there still is issued [86] and out-

standing, in the names of the following persons,
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shares of stock in said corporation of the par value

of $1,000.00 each, as set opposite each of the names

of said persons, to-wit

:

No. Aggregate

In Name of : Shares Par Value

Marian Otis Chandler 200 $200,000.00

Franceska Chandler

Kirkpatrick 35 35,000.00

May Chandler Goodan 35 35,000.00

Helen Chandler 35 35,000.00

Philip Chandler 35 35,000.00

Ruth Chandler 35 35,000.00

Harrison Gray Chandler 35 35,000.00

Constance Chandler 35 35,000.00

Norman Chandler 35 35,000.00

Harry Chandler 20 20,000.00

500 $500,000.00

That on the 26th day of December, 1929, the Com-

missioner of Corporations of the State of California

issued Supplemental Permit No. LA 264, authoriz-

ing the sale and issuance of shares of stock of said

corporation aggregating $4,000,000.00.

That in order that all shares of stock of said ap-

plicant corporation issued and outstanding may be

uniform and in each case reflect the true par value

of each share and the correct capitalization of said

corporation, it is advisable and desired that the stock

certificates evidencing the aggregate of 500 shares
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in the names of the persons aforesaid, be cancelled

and in their place instead, certificates of stock aggre-

gating 5,000 shares of the total par value of $500,-

000.00 be issued to said persons.

It is therefore respectfully requested that the

Commissioner [87] of Corporations issue his permit,

authorizing the cancellation and reissue of stock as

aforesaid.

CHANDIS SECURITIES COMPANY,
By

,

President.

By.
,

Secretary.

State of California,

County of Los Angeles—ss.

Harry Chandler, being first duly sworn, deposes

and says : That he is an officer, to-wit : the President

of Chandis Securities Company, a corporation, and

as such gives this verification for and on behalf of

said corporation; that he has read the foregoing

application to the Commissioner of Corporations

and knows the contents thereof and that the same is

true of his own knowledge except as to those matters

which are therein stated upon inclination or belief

and as to those matters he believes it to be true.

Subscribed and sworn to before me this

day of January, 1930.

Notary Public in and for County of Los Angeles,

State of California. [88]
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EXHIBIT "F"

Before the State Corporation Department of the

State of California.

LA 264

In the matter of the application of

CHANDIS SECURITIES COMPANY
for a permit authorizing it to sell and issue its se-

curities.

SECOND SUPPLEMENTAL PERMIT
This permit does not constitute a recommendation

or endorsement of the securities permitted to be is-

sued, but is permissive only.

CHANDIS SECURITIES COMPANY,

a California corporation, is hereby authorized to

sell and issue its securities as hereinbelow set forth

:

1. To issue to the stockholders named in its

application an aggregate of not to exceed to any

or all of them, 5,000 shares of its capital stock

of $100.00' par value, in exchange for certifi-

cates evidencing 500 shares of its capital stock

of $1,000.00 par value, heretofore issued by it,

on the basis of 10 shares of its $100.00 par value

capital stock for each share of $1,000.00 par

value capital stock so exchanged, the outstand-

ing certificates to be surrendered to applicant

and immediately cancelled.
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This permit is issued upon the following con-

dition :

(a) That unless sooner revoked, suspended or

renewed by the Commissioner upon such terms and

conditions as he may deem proper, this permit and

all authority to sell or issue securities hereunder

shall terminate and expire on the 7th day of No-

vember, 1930.

Dated: Los Angeles, California, May 7, 1930.

[Seal] F. G. ATHEARN
Commissioner of Corporations

By J. R. CAMPBELL
Deputy

[Endorsed] : Filed Oct 5, 1933. [89]

In the United States Circuit Court of Appeals for

the Ninth Circuit.

[Title of Cause.]

STATEMENT OF EVIDENCE

The following is a statement of evidence in nar-

rative form in the above-entitled cause. This cause

came on for hearing before the Honorable Ernest

H. Van Fossan, Member of the United States

Board of Tax Appeals on October 5, 1933, at Los

Angeles, California. A. Calder Mackay and George

M. Thompson appeared for the petitioner and

Mason B. Leming (E. Barrett Prettyman, General

Counsel, Bureau of Internal Revenue) appeared for

the respondent.

Before any testimony was taken there was

offered and received, on behalf of both parties, an

agreed stipulation of facts with the annexed ex-
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hibits referred to therein. Thereupon, counsel for

the petitioner and counsel for respondent, in open

court, stipulated that the value of the stock of the

Chandis Securities Company was $60.00 per share

at any time material to these proceedings.

HORACE E. DOWNING,

being called as a witness by and on behalf of the

petitioner, after being duly sworn, testified on direct

examination as follows:

I am now and was in 1929 and for some years

prior to that time assistant secretary of the Chandis

Securities Company. As assistant secretary I was in

charge of the stock certificate books of the Chandis

Securities Company showing just who owned the

stock of that company. [90]

The stock of the Chandis Securities Co., prior to

1929 was owned by Mr. Harry Chandler, Mrs.

Marian Otis Chandler, Mrs. Franceska Chandler

Kirkpatrick, Mrs. May Chandler Goodan, Mrs.

Ruth Chandler Williamson, Mr. Norman Chandler,

Mr. Harrison G. Chandler, Helen Chandler and

Phillip Chandler. As of December 31, 1929, each of

the stockholders owned the following number of

shares

:

Marian Otis Chandler

Franceska Chandler Kirkpatrick

May Goodan

Ruth Williamson

Norman Chandler

Harrison Chandler

Phillip Chandler

200 shares

35 )>

35 »)

35 >»

35 >>

35 ))

35 )»
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Helen Chandler 35

Harry Chandler 20

Constance Chandler 35 ?>

The same condition prevailed with reference to

share holdings of the old stock prior to December,

1929.

Continuing the witness testified as follows:

Q. I see. Now, who handled the issuance of

the—I will withdraw that.

It is stipulated here, Mr. Downing, that the

Chandis Securities Company made application for

permit to increase its capitalization to $5,000,000,

and that new shares of stock were issued. I will

ask you if you handled, you as assistant secretary

of that corporation, the issuance of the new stock?

A. I did.

Q. And as assistant secretary of that corpora-

tion did you also—well, I will withdraw that.

It is further stipulated that this stock was issued,

the new stock was issued for notes and interest, as

well as some of the old stock. I will ask you if you

handled the details with respect to receiving the

notes and seeing that they were cancelled ? [91]

A. I did.

Q. Do you know, Mr. Downing, just when the

notes that have been stipulated here and which

were held by Mrs. Chandler and the other petition-

ers were cancelled?



120 Comm. of Internal Revenue

(Testimony of Horace E. Downing.)

A. Yes. They were cancelled on January 2, 1930.

Q. I hand you herewith a bunch of notes, or

a number of notes which appear to be pretty

well plastered with documentary stamps cancelled,

and I will ask you if these are the notes that

you refer to when you say they were cancelled

on January 2, 1930?

(The documents in question were passed to Mr.

Downing.)

A. Yes.

Q. I notice on these notes, Mr. Downing, either

a stamp or typewritten diagonally across here some

writing. I will ask you if you know how that got

on there and to tell the court just what that is.

A. That was a cancellation of the notes and was

written in my office preparatory for the signature

of the note owners.

Q. You say this was written in your office pre-

paratory to that?

A. It was.

Q. And it was written under your direction ?

A. Yes.

Q. It is stipulated that there were a number of

notes which were cancelled at that time, and I will

ask you if all of the notes at that time were can-

celled on January 2, 1930?

A. They were.

Q. I will ask you whether or not this same writ-

ing on the face of it, that you have here described,

was contained on all the notes?

A. It was. [92]
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Q. At that time t

A. It was.

Q. I will ask you to examine these notes and tell

whether or not the writing is on them all, the

writing showing the cancellation?

A. It is.

Q. I notice as part of that writing there are

names. I have in my hand a note of Marian Otis

Chandler. I will ask you if that is her signature

that you see written on it.

(The document in question was passed to Mr.

Downing)

A. It is.

Q. Did you see her sign it?

A. Yes.

Q. On these other notes I see the signatures of

the various petitioners. Do you identify those sig-

natures as the signatures of the various petitioners

and the people that you have heretofore referred

to as the stockholders of the Chandis Securities

Company ?

A. I do.

Mr. MACKAY: If your Honor please, there are

numerous notes here. I should like to offer them

in evidence at this particular time. I do not know

whether it would be necessary to offer them all or

not. They are all the same, and I would think that

perhaps one would be sufficient, since they have

been identified as all being the same. If counsel

will not agree, we can offer all those notes. It is
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merely for the purpose of showing these notes were

cancelled on January 2, 1930.

The MEMBER : You have photostatic copies of

them?

Mr. MACKAY: Yes, your Honor.

The MEMBER: Of all of them?

Mr. MACKAY: Well, I think I have. I have

photostat copies of most of them, anyhow. [93]

Mr. LEMING: We have entered into a stipula-

tion of fact which sets out the consideration for

the issuance of these notes and what has happened

to them in the way of payment of interest, and

accrual of interest, the fact that in the year 1929

the stockholders proposed to accept stock for their

indebtedness, the directors approved that proposal,

subject to the approval of the Corporation Com-

missioner of the State of California, and the Cor-

poration Commissioner approved it, all of which

transpired in the year 1929.

I should like to ask counsel now the purpose in

offering these cancelled notes.

Mr. MACKAY: If your Honor please, in my
opening statement I said that there was an issue

here that we were contending that even though it

is not held to be a reorganization, tax free, that

nevertheless it is our contention that these peti-

tioners never received anything during the year

1929.

My only purpose in offering these is to show that

the notes were cancelled on January 2, 1930.
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The MEMBER: You are relying on an infer-

ence being drawn from that that they did not re-

ceive payment until 1930?

Mr. MACKAY: Yes, I am following that up, if

your Honor please. That is right.

Mr. LEMING: May I examine the witness with

respect to the notes'?

Mr. MAOKAY: Now, of course, if your Honor

please, I want to clear up the record here. We do

not take the position here, or the taxpayers do not,

that there was any offer. We have put in all these

documents showing the minutes of the meeting of

the Board of Directors, and the application to the

Corporation Commissioner and the permit issued,

but we are not admitting for one minute that there

was any offer and acceptance happening in 1929.

The MEMBER: You are just stating the facts

and submitting to the Board the question?

Mr. LEMING: Mr. Downing, have you checked

these notes to see that they are, in the aggregate,

the same amount as mentioned in the stipulation

of facts in the record?

The WITNESS: No, I have not; I do not

know. [94]

Mr. LEMING : Will counsel state whether or not

these conform to the stipulation of fact in aggre-

gate amount?

Mr. MACKAY: I do not know, Mr. Leming.

The MEMBER: You are not offering it in proof

of the amount, are you?
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Mr. MACKAY : No, because that was eliminated.

All I wanted here—there may be some more. If

you want me to get them all, I will get them.

Mr. LEMING: I should think they would all be

essential.

Mr. MACKAY: The only way I can do it is to

take a recess and check up. They may all be here.

I do not know.

Could we take a recess while we check this up, if

your Honor please?

It is just a question of checking up the amount.

The MEMBER: Very well.

(At this point a recess was taken, after which

proceedings were resumed as follows).

The MEMBER : Proceed.

By Mr. MACKAY

:

Q. Mr. Downing, I have in my hand now the

notes that you have identified as the notes of Mrs.

Chandler and the other petitioners here, and during

the recess have you checked these notes to deter-

mine whether or not these are all the notes that

were cancelled and for which stock was issued?

A. I have.

Q. All of these notes are of the same general

form, are they not ?

A. Yes.

Q. Identical, with the exception of name and

amount ?

A. Yes.



vs. Marian Otis Chandler 125

(Testimony of Horace E. Downing.)

Q. You have examined all the notes and you

find they contain a cancellation dated January 2,

1930?

A. They do. [95]

Q. Is it your testimony that these notes were

cancelled on the date they purport to be cancelled?

A. They were.

Q. And they were cancelled by you?

A. They were.

Mr. MACKAY: If your Honor please, at this

time we offer in evidence these notes, with the right

to withdraw or substitute photostat copies thereof.

Mr. LEMING: I believe your Honor gave me
permission to examine the witness before they are

ruled upon as to their admissibility ?

The MEMBER : Do you feel that is essential in

determining the competency of the exhibit? Can't

you leave that until cross examination?

Mr. LEMING: If your Honor please, this wit-

ness has, as a matter of fact insufficient knowledge

to justify their admission in evidence at this time.

I would like to inquire if any of these petitioners

are present?

Mr. MACKAY: No, there are no petitioners

present.

Mr. LEMING: None of them are present in the

courtroom ?

Mr. MACKAY : No.

Mr. LEMING : Are any of them present in Long

Beach?
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Mr. MACKAY : I do not know about that.

Mr. LEMING: Where do they reside, in Los

Angeles ?

Mr. MACKAY : They reside in Los Angeles.

Mr. LEMING : Are they all there at this time %

Mr. MACKAY : I do not know about that.

Mr. LEMING : It seems to me that there has not

been sufficient identification here of the subject

matter that is supposed to represent the cancella-

tion or the identity of the signatures of these sev-

eral persons. [96]

Now, if they offer them on the theory that they

have been properly identified and accounted for as

to notations and signatures, then, of course, I would

object.

Mr. MACKAY : Pardon me. I think I had better

cover this in more detail.

The MEMBER : Proceed

:

By Mr. MACKAY

:

Q. Now,

By Mr. LEMING

:

Q. Mr. Downing, I will ask you to please take

the notes here—or I can do this, as your Honor

suggests, to expedite the matter; I can proceed on

cross examination to develop the matters and move

later to strike.

Mr. MACKAY : I will bring this out ; I did not

go through them and identify the signatures of each

individual; but I should like to do that in order to

perfect my record.
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The MEMBER: Proceed as rapidly as con-

venient.

By Mr. MACKAY

:

Q. Mr. Downing, I show you three notes here

which you have identified as the Chandis Securities

Company's and they are all made out to Marian

Otis Chandler.

I shall ask you to please examine each one of

these three notes and state whether or not on the

face of them, under the writing you have identified

as the writing you put on there when they were

cancelled, you know the signature thereon is the

signature of Marian Otis Chandler?

A. It is.

Q. You are familiar with her signature ?

A. Very.

Q. And you know it?

A. Yes, sir.

Q. I show you three other sets of notes, appar-

ently made out to Pranceska Chandler Kirkpatrick,

and I will ask you to state to the court whether or

not you knew her [97] signature and know her

signature, and whether or not her signature appears

on those notes in the places noted there for can-

cellation %

(The documents in question were passed to Mr.

Downing.)

A. I know her signature, and that is her sig-

nature.

Q. I will ask you to examine all these notes and

to read to the court the names, the payee of the

notes, and state whether or not

—
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The MEMBER: It will not be necessary to go

into this detail unless you think it is very essential.

Examine all the notes, and identify each one as to

the payee of the note and the signature purporting

to be a cancellation, and then state, if you will,

whether or not they all bear the signatures.

The WITNESS: These notes are all cancelled

by the persons to whom they are made payable and

the cancellation is in their handwriting. It is their

signatures.

The MEMBER: You are thoroughly familiar

with the signature of each?

The WITNESS : I am.

The MEMBER: The signatures were made in

your presence?

The WITNESS: They were.

The MEMBER: They were made on January 2,

1930?

The WITNESS: They were made in the early

part of January 1930. They may not all have been

made upon that date.

The MEMBER: Proceed.

Mr. MACKAY: Now, if your Honor please, I

think that the signatures of each one of these indi-

viduals have been properly identified, and I think

that the notes have been properly identified as the

notes of the petitioners here.

The MEMBER: They may be received in evi-

dence. You may substitute photostatic copies. You
need not mark each of the originals. You can mark

all of the photostatic copies.
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The CLERK: Shall I make them all Exhibit

1 ? [98]

The MEMBER : Mark them all Exhibit 1.

(The documents referred to were received in evi-

dence and marked collectively, " Petitioner's Ex-

hibit No. 1", and made a part of this record.)

By Mr. MACKAY:
Q. Now, Mr. Downing, did you also issue the

stock of the Chandis Securities Company, the new

stock?

A. I did.

Q. I mean you took care of the details of issu-

ing that?

A. Yes.

Q. Have you a record which shows when the

stock was issued, and to whom?
A. I have.

Q. Have you that in your possession?

A. I have.

Q. It has been stipulated that certain shares of

stock were issued to the petitioners here in consid-

eration for notes and accrued interest.

I will ask you to please examine your record and

state to whom the stock was issued, and what date

the stock was issued?

The MEMBER: Are those facts stipulated?

Mr. MACKAY: Not when it was issued, vour

Honor.

The MEMBER: Not when it was issued?

Mr. MACKAY : But to whom it has been issued.

It has been stipulated, of course, the stock was is-
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sued to those individuals, and all I want to bring

out by this witness is when those stocks were issued.

The WITNESS: Certificate Number 29 was is-

sued to Marian Otis Chandler on January 2, 1930.

Certificate Number 30 was issued to Franceska

C. Kirkpatrick on January 2, 1930. [99]

Certificate Number 31 was issued to May C.

Goodan on January 2, 1930.

Certificate Number 32 was issued to Helen

Chandler on January 2, 1930.

By Mr. MACKAY.
Q. Just a moment. All right

;
go ahead.

A. Certificate Number 33 was issued to Phillip

Chandler January 2, 1930.

Certificate Number 34 was issued to Ruth C.

Williamson on January 2, 1930.

Certificate Number 35 was issued to Harrison

G. Chandler on January 2, 1930.

Certificate Number 36 was issued to Constance

Chandler on January 2, 1930.

Certificate Number 37 was issued to Norman
Chandler on January 2, 1930.

Q. Now, Mr. Downing, you have in your pos-

session the stock certificate stubs do you not?

A. Yes I have.

Q. For the stock that you have just read?

A. Yes.

Q. I will ask you if there is a signature on each

one of those stock certificate stubs showing the issu-

ance of the stock that you have just related?
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The MEMBER: Showing the issuance or the

receipt ?

Mr. MACKAY: Showing the receipt. Thank

you, your Honor.

The WITNESS: There is.

By Mr. MACKAY:
Q. Do you identify those signatures as the sig-

natures of the petitioners'?

A. They are.

Q. And they are the same signatures that you

have identified as being on the notes, the cancella-

tion of notes? [100]

A. They are.

Q. Do those stock certificate stubs show what

date the stock was issued to these individuals ?

A. Yes, they do.

Q. What dates do they show?

A. January 2, 1930.

Q. In each instance?

A. In each instance.

Q. Now, you have had photostatic copies made

of these certificates, and also the stubs, have you

not, Mr. Downing?

A. I have.

Q. And you gave them to me?
A. I did.

Q. I hold in my hand the photostat copies of the

certificates that you have just enumerated, which

also contain, I believe a photostat copy of the stubs,

and also the backs.
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I will ask you to please examine these photostat

copies and state—just a moment before I do that.

I will first ask you if from the stubs you have

read here, stock certificate stubs, there have been

detached the certificates Mr. Downing?

A. Yes.

Q. When you had these photostats made, were

the certificates laid along opposite the certificates

or the stubs ?

A. It would appear so.

Q. Yes. I will ask you to please examine these

photostats I show you now and state to the court

whether or not those are photostat copies of the

certificates and the stubs that you have just re-

ferred to?

(The documents in question were passed to Mr.

Downing.) [101]

Mr. MACKAY: That is quite evident, Mr. Lend-

ing. I could separate those with a knife, if you

want me to, but I think for convenience they should

all be there together.

The WITNESS: They are.

By Mr. MACKAY

:

Q. I notice on the back of each one, the back,

what appears to be the back of the stock certificate

;

is that right, Mr. Downing?

A. That is right.

Q. And at the right hand side there are some

cancelled document stamps. Where did you get that

picture from? Is that from the back of the stock

certificate stubs?
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A. That is the back of the stock certificate stubs.

Q. And when were those—when those were pho-

tostated, the certificates were not attached, were

they?

A. They were not.

Mr. MACKAY: We would like to offer in evi-

dence the stock certificates which were issued at

that time, and also the stubs, and I should like to

substitute photostat copies of the documents which

I just referred to.

I call your Honor's attention to the fact they

appear to be together, but they were not together

when they were actually photostated. It is quite

evident that they were placed together, as you can

see from some of the marks.

The MEMBER: Any objection?

Mr. LEMING: Only on the ground of materi-

ality, if your Honor, please.

The MEMBER : They may be received as Exhibit

Number 2. They will be marked as indicated in the

last exhibit preceding this.

(The documents referred to were received in evi-

dence and marked collectively,
" Petitioner's Ex-

hibit No. 2", and made a part of this record.) [102]

By Mr. MACKAY

:

Q. I think I have asked you, but to make sure,

Mr. Downing, from your owTn personal knowledge

do you know when these stock certificates that have

just been received in evidence were issued by the

corporation, issued by you?

A. When?
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Q. Yes.

A. On January 2, 1930.

Q. January 2, 1930?

A. Yes.

Q. Mr. Downing, it has been stipulated here

that there were outstanding a certain number of

notes on January 1, 1923, which contained a provi-

sion, of course, that interest should be paid. Do
you know how that interest was handled on the

books of the Chandis Securities Company?

A. The interest wTas charged as an expense of

operation for the year and was credited to the

account in the ledger which contained the principal

of the note of the payee.

Q. Mr. Downing, have you a record here of the

Chandis Securities Company, other than the stock

certificates, showing just when these stocks were

issued? Have you the stock journal, Mr. Downing?

A. No.

Q. Have you any journal here?

A. No.

Q. Did you prepare a statement, a balance sheet

of the Chandis Securities Company, a closing bal-

ance sheet for the year 1929?

A. Yes.

Q. There was one prepared under your direc-

tion?

A. There was.

Q. From what books did you prepare the state-

ment, Mr. Downing? [103]
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A. From the general financial books of the cor-

poration, which were concentrated in what we call

the balance sheet book.

Q. And you have that book in court?

A. That book is here.

Q. I show you a paper here and ask you if that

is a summary showing the closing balance sheet of

the Chandis Securities Company for the year 1929?

(The document in question was passed to Mr.

Downing.)

A. It is.

Q. Now, Mr. Downing, you have already identi-

fied this as a statement that you prepared from the

books, and I notice that there are notes payable

here to the various individuals, including, of course,

the petitioners here before the Board, and opposite

each is the amount.

I will ask you if that amount represents just the

principal of the notes or whether it includes the

accrued interest also at that time?

A. That includes the accrued interest.

Q. I see.

A. At that time.

Mr. MACKAY : If your Honor please, we offer

the statement in evidence.

The MEMBER: Any objection?

Mr. LEMING : May I inquire the purpose of the

offer?

Mr. MACKAY: The only purpose for which we
offer this in evidence is merely to show that the
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closing balance sheet of the Chandis Securities

Company did disclose these notes payable.

Now, counsel in his opening statement there has

stated the corporation did take as a deduction the

interest that had accrued, and this is merely to show

that the corporation at the end of the year in its

closing balance sheet treated these notes as notes

payable. It shows [104]

The MEMBER : Is that shown to refute his sug-

gestion^

Mr. MACKAY: No.

The MEMBER: That they had taken deductions

of these amounts?

Mr. MACKAY: I beg pardon?

The MEMBER : I say is that shown to refute the

suggestion of government counsel that they had

taken deductions of these amounts %

Mr. MACKAY: Not at all. It is offered to show

that this transaction was not closed in 1929. We
think it is a chain in the evidence.

The MEMBER : Very well.

The MEMBER : Very well.

Mr. LEMING: I object to the document because

it is inconsistent with the stipulated facts.

The MEMBER: Will you point to the incon-

sistency, Mr. Leming?

Mr. LEMING: Because it has been stipulated

that the stockholders offered and the directors ac-

cepted in proposal to give them stock for their
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indebtedness in the year 1929, subject only to the

approval of the Corporation Commissioner ; and the

Corporation Commissioner's approval was given in

the year 1929.

It is wholly immaterial whether a physical stock

certificate was issued, for counsel has not stipu-

lated—I do not recall that he has—these notes were

not a liability of this corporation after 1929. They

did not pay any interest on them after 1929. There

did not accrue any after 1929.

Now, it seems to me to offer something to show

that they had them at the close of business Decem-

ber 31, 1929, is certainly inconsistent with most of

the stipulated facts.

Mr. MACKAY: Your Honor, I do not see the

inconsistency there. The stipulation

Mr. LEMING : As I understand it, he offers this

to show that they still owed these people these sums

at the close of business

Mr. MACKAY : In 1929.

Mr. LEMING : —December 31, 1929. [105]

The MEMBER: I think it goes to the heart of

his theory of proof on that angle of the case, and

for that reason I will admit it.

The CLERK : Exhibit 3.

The MEMBER : It will be received as Exhibit 3.

(The document referred to was received in evi-

dence and marked "Petitioners' Exhibit No. 3", and

made a part of the record.)
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Mr. MACKAY: Of course, the record is quite

clear. I did not go into detail about the stipulation,

if your Honor please.

The MEMBER : That will be a matter for argu-

ment. Anything you have to say you can put in

your brief, if you wish to argue this question of

consistency or inconsistency.

Mr. MACKAY: What I had in mind was this:

Several statements have been made by counsel that

we have agreed there was an offer and an accept-

ance. Perhaps from the document he may argue

there was, but I will not admit it as a fact.

On Cross-Examination.

Mr. Downing testified as follows:

The stockholders of the Chandis Securities Com-

pany are members of one family. This has always

been true of the stock ownership. I have been with

the corporation since it was created in 1916. I have

been with the Chandler family since 1902. The

Chandis Co. was organized at the instigation of

Mr. Harry Chandler who was the senior member

of the Chandler family. He is the one with whom
I have been since 1902.

I have not always been the custodian of these

notes. I can not state definitely when they came

into my custody the last time. I know Revenue

Agent Donally who is sitting here in court. I did

not inform him in October, 1931, that these notes

were cancelled in 1929. I don't remember whether

I informed him at that time [106] that they were
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in my possession in the year 1929. I will say that

I do not remember that I so informed him. They

were in my possession in the year 1929. I had them

previous to the year 1929, but I can't tell how long

previous to that year. I had all of these notes in

my possession throughout the year 1929. I did not

act as a secretary for all the members of the

Chandler family, but they entrusted to my keeping

these notes. The notes were kept in the safe which

belongs to the Times Mirror Co., which is situated

in my room. In the office of the Times Mirror Co.,

within which the business of the Chandis Securities

Co., is transacted. I could not say whether I had

the notes all during the year 1928. All of the other

records of the Chandis Securities Co. are kept in

that same safe, and were so kept throughout the

year 1929. I can not say positively whether they

were kept there throughout 1928. I can not tell

you when I first begun to put things in the safe

that belonged to the Chandis Securities Co. It was

a progressive matter. I moved in that office in 1923.

The safe was not there at that time. Before the

safe was moved into the office I kept the records in

a very unsatisfactory place, in some filing cabinets.

I did not keep all of the records of the Chandis

Securities Co. in that filing cabinet in 1923. I would

not attempt to say low long I was there before I

got a safe. [107]
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Continuing the witness testified as follows

:

Q. Mr. Downing, did any one of these petition-

ers ever have their hands on these notes at all?

A. Why, most assuredly they did.

Q. When?
A. When they were executed.

Q. How long did they keep them in their pos-

session at that time?

A. That I cannot tell you.

Q. Isn't it a matter of fact that they handed

them right back to you?

A. That also is something I cannot tell you pos-

itively about, but I think not.

Q. I will ask you, Mr. Downing, if you did not

tell Revenue Agent Donally in October, 1931, that

exchange of stock for the indebtedness took place

in the year 1929, and the notes were cancelled in

the year 1929, and the physical issuance of the stock

certificates simply was a mechanical action which

was delayed because you did not have the certifi-

cates printed?

A. I have no recollection of that conversation

with Mr. Donnally.

Q. You have no recollection of telling him that

the only reason the certificates were not issued in

1929 was because the printer had not printed them ?

A. Why no.

Q. You did not tell him that?

A. I have no recollection of telling him that.

The stock certificates, if I may say so, are the same
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certificates which we had previously. The books

will show that.

Q. When did you have the certificates printed

to take care of the issuance of the new stock?

A. They were not printed. They are the same

certificates. [108]

Q. Did they come out of the same stock certifi-

cate book?

A. Absolutely, yes, sir.

Q. Did you tell Mr. Donnally then that all that

remained to do was the physical mechanical issu-

ance of those certificates ?

A. I have no such recollection.

Q. Assuming I am mistaken, Mr. Downing, as

to how he said that, I want to be clear with you

on this point: Didn't you tell him that nothing

remained to be done in 1929 but the mechanical issu-

ance of the stock certificates?

A. I have no recollection of telling him that.

Q. Well, if Mr. Donnally says that is what you

did tell him, what wTould you say to that ?

A. I probably should not say anything to it.

Q. Because you have no recollection about it;

is that right?

A. I have no recollection of telling him any such

thing.

Q. Did the corporation deduct any interest on

account of these notes after the year 1929?

Whereupon, counsel for petitioner admitted that

the corporation did not deduct any interest on the

notes in question after the year 1929 and that no
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interest was accrued on the books of the corpora-

tion, in respect of the notes, after 1929.

Continuing the witness testified that

:

Marian Otis Chandler is the wife of Harry

Chandler and the secretary of the Chandis Securi-

ties Co. She is the mother of all of the other peti-

tioners except Mrs. Franceska Kirkpatrick and

May Goodan. The two, last named, are her step-

children. Dr. John Kirkpatrick is the husband of

Franceska Chandler Kirkpatrick. I know him. I

conferred with Mrs. [109] Kirkpatrick about these

notes that were cancelled in January, 1930, in my
office. The conversation in my office with Mrs. Kirk-

patrick was relative wholly to the cancellation of

the notes and a substitution therefor of the stock.

I did not tell her at that time all of the matters had

occurred in 1929 which completed that transaction.

Continuing the witness testified and the following

colloquies occurred:

Q. Who handles any of the business of the

Chandis Securities Company except yourself?

A. Mr. Harry Chandler and his secretary.

Q. Who is his secretary?

A. Mr. John Dolan is his secretary.

Q. Just what are your particular functions, and

what were they in 1929 ?

A. That of taking care of the financial records

of the Chandis Securities Company.

Q. Do you know when these petitioners for the

first time contended before the Board that they did

not get this stock until 1930?
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Mr. MACKAY: I think the record will show

when the petition was filed.

Mr. LEMING : Will counsel agree that they did

not raise it until yesterday when you filed your

amended petition?

Mr. MACKAY: No, I will not agree to that. I

will make this statement for the record, that I was

retained in these cases some time in August, at which

time I discovered

The MEMBER: August, 1933?

Mr. MACKAY: Yes. I discovered that, and I

suggested

The MEMBER: Discovered what? [110]

Mr. MACKAY: Discovered the matters I have

set forth in the amended petition, to the effect that

the deal was not completed in 1929; that they had

received nothing. Whereupon I suggested that the

amended petitions be made, and I told Mr. Leming

at that time that I was going to make them and

the amended petitions were filed the first day your

Honor sat out here.

The CLERK: The 25th.

Mr. MACKAY: Which was the 25th of Septem-

ber. Prior to that time I did not feel I could file

them, because other members of the Board were out

here, and I understood their paraphernalia and rec-

ords were going north.

Mr. LEMING: You mean to say you spoke to

me after I arrived in Los Angeles in August, re-

cently?
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Mr. MACKAY: Yes. I think it was after you had

arrived that I was retained, so I will take the

blame for raising that issue.

Mr. LEMING: May we see the original stock

certificates that have been offered in evidence?

(The documents in question were passed to Mr.

Leming.)

Mr. LEMING : What I would like to have is the

stock certificates issued here in that sum, author-

ized by the Corporation Commissioner, in the total

sum we have stipulated? Didn't you offer those in

evidence ?

Mr. MACKAY : Yes. I thought they were here.

Mr. Downing, did you bring the original certificates

that were issued on January 2, 1930 ? I understood

you that you have them down here ?

The WITNESS : Did I bring them?

Mr. MACKAY : I understood you had them down

here with you.

The WITNESS : They are available.

Mr. MACKAY : I am sorry.

Mr. LEMING: Have these been offered in evi-

dence ?

Mr. MACKAY: Yes, they were offered in evi-

dence and photostats substituted. [Ill]

When did you have a new certificate book printed,

Mr. Downing?

The WITNESS: We had no new certificate book

printed.
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Mr. MACKAY: And you had none up to this

time?

The WITNESS: No, sir.

Mr. MACKAY: Do you have the journal of the

Chandis Securities Corporation here, Mr. Downing?

The WITNESS : No, sir.

Mr. MACKAY: Doesn't that journal show the

fact that those stock certificates were issued as of

December, 1929?

The WITNESS : No, sir.

Mr. LEMING: If your Honor please, I would

like to have that journal produced.

The WITNESS: Well,

Mr. MACKAY : Have you a sheet showing that ?

Mr. LEMING: Let us see the journal book, the

original entry in that book. If it is not here, I

think it is of sufficient importance to ask his Honor

for a subpoena for it.

Mr. MACKAY : We will get it. There is no need

to subpoena it. We will get anything that you want.

Mr. LEMING : All right, thank you.

Mr. MACKAY: I had intended to go into that

matter. May I take the witness for a minute?

Mr. LEMING : All right.

By Mr. MACKAY

:

Q. Mr. Downing, I will hand you some papers

and ask you if that is the original entry that was

made by you or under your direction, showing the

original entry made in any records of the Chandis
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Securities Company, showing when the stock cer-

tificates were issued? I am referring to the new

certificates. [112]

A. This is a rough draft of the journal entries

from which the entry was made in the journal, the

permanent journal of the Chandis Securities Com-

pany.

Q. I see. And have you made a copy of that or

a summary of it?

A. I have, yes, sir.

Q. I show you a document and ask you if that

is a summary that you have made of it, or is it a

true copy, which?

(The document in question was passed to Mr.

Downing.)

A. It is a true copy of the entries as made in

the journal. In explanation of that, I may say for

your information that here is some

Q. You are turning to the second page there?

A. The second page. There is some collateral

information here which is not pertinent to the orig-

inal entries, and which was eliminated.

Q. What is this paper? You say it is the orig-

inal entry. Where has it been kept ?

A. It has been kept in the office of the Times

Mirror, Chandis Securities Company, in Room 1.

Q. That is, your journal up in Los Angeles?

A. Yes.

Q. It can be brought down here if necessary?

A. Yes.



vs. Marian Otis Chandler 147

(Testimony of Horace E. Downing.)

Q. Do you know what date the journal itself

shows the entries were made ?

A. In April, 1930.

Mr. MACKAY: If your Honor please, I am just

offering this testimony to clear up an inference that

was raised on cross examination, and I offer this

in evidence and would like to substitute a copy

of it.

The MEMBER: Do you wish to examine this,

Mr. Leming?

Mr. LEMING : Yes, your Honor. [113]

(The document in question was passed to Mr.

Leming.)

Mr. MACKAY: I may state for the record that

I intended to go into that and the reason that was

brought down I expected to prove that fact. Mr.

George M. Thompson and I consulted on that before

we began, and came to the conclusion it was not

necessary to burden the record with any more de-

tail along that line. It is merely cumulative, any-

way of what we put in.

The MEMBER : Proceed.

By Mr. LEMING

:

Q. Mr. Downing, did you take this data off the

books yourself on these yellow sheets ?

A. No, sir. That is the data from which the

books themselves were written.

Q. Now, just what do you mean by that ?

A. That is a rough draft, preparatory draft of

data to be transcribed into the financial journal.
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Q. Who made this rough draft?

A. That was made by a bookkeeper by the name

of Mr. Hess, and was submitted to me for approval.

Q. Are there identifying marks on it of yours

in any way ?

A. Yes. There are some interpolations. There

is one, and this is my handwriting.

Q. When you say this is your handwriting, just

read what you say is your handwriting?

A. "See Corporation Commissioner's permit

Number L. A.-264 dated December 26, 1929."

Q. That appears right under what? Read what

appears as the caption of that.

A. "Subscriptions to stock. To capital stock sub-

scribed to record subscriptions to stock by the fol-

lowing people at $100 per share."

It goes on and states these people, with the num-

ber of shares opposite their names.

Q. Tou say the thing you have in your hand

and which has just been offered in evidence by coun-

sel for the [114] petitioners

The MEMBER: It has not been marked.

By Mr. LEMING

:

Q. (Continuing) But not yet marked. You say

that document, or those documents, which are pinned

together, became the basis of the journal entries?

A. They did.

Q. I do not: Jrnow much about bookkeeping, but

I assume from what you say that somebody first

makes a notation of what is to go into a journal,
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and that goes to the bookkeeper and he records it

;

is that right ?

A. Usually the other way. The bookkeeper usu-

ally makes the proposed journal entries and sends

them to me, and I return them to him and he in-

corporates them into the financial books.

Q. Is he supposed to put it into the books just

as you have approved it ?

A. All with the exception of changes in error

or context.

Q. Do you recall what the books actually show

about this journal entry J-193-22?

A. Do I what?

Q. Do you recall offhand or can you refresh

your recollection any way and say what the journal

actually shows as to this entry described as

J-193-22 ?

A. No, I cannot. Have you anything there that

purports to be it ?

Q. I have a notation here which purports to be

it, and it says "Part payment by cancellation of

note plus interest as of December 31, 1929." That

purports to be a direct copy from the book itself.

Would you say that would be right ?

A. I should judge so, yes.

Q. Then right under it shows the amount of

each one, for instance, M. O. Chandler, $1,472,056.62,

and the others in order, which are the same

amounts as described in the stipulation of facts, if

I am not mistaken. [115]
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A. Yes. This is right. This states just exactly

what it is.

Q. All right. It also shows the stock they got

and the cash they paid.

A. Not at that time, not as of December 31,

1929. That refers to interest only, plus interest as

of December 31, 1929. That does not refer to the

cancellation of the stock at that date, or the net. It

refers to plus interest as of December 31, 1929.

Q. There was not any interest after that date,

was there %

A. There was not.

Mr. LEMING: Did you offer this?

Mr. MACKAY : Yes.

Mr. LEMING: No objection.

The MEMBEE: It will be received as Exhibit

Number 4.

(The document referred to was received in evi-

dence and marked " Petitioner's Exhibit No. 4"

and made a part of this record.)

Continuing the witness testified

:

I have a very definite recollection that the long

delay between the issuance of the stock certificates

on January 2, 1930, and the entries made in the

books in April or May, 1930, was due to the press

of work occasioned by the United States Govern-

ment income tax. No, that was not in progress also

in December, 1929. We could not do anything re-

garding the income tax for the year 1929 until after

the close of our fiscal year. It was immediately
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after the close of 1929 that we began to get our

income tax returns ready for the year 1929. We
commenced to correlate them in January. [116]

Referring to Petitioner's Exhibit No. 1, and to

the typewritten matter across the face of the notes,

I did not do that typing.

Continuing the witness testified

:

Q. You have had occasion no doubt to handle a

good deal of negotiable paper, have you not?

A. Some.

Q. Well, if you had a note outstanding and you

paid the note off and somebody had returned the

note to you, would you consider the note cancelled?

A. Not unless they cancelled it themselves. I

should require the cancellation of it.

Q. If the note had been paid and the note was

delivered back to you—for instance, if you gave a

note to somebody and that note was paid and the

note returned to you, you would regard that note

as cancelled, wouldn't you?

A. No, sir, I would not.

Q. If you paid it and got the note back in your

own possession you w^ould still say you would not

regard it as cancelled?

A. No, sir, I would not. I might lose that note,

I would not.

Q. In other words you would think somebody

would have to write across it and say, "It is hereby

cancelled"?

A. Yes, sir.
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Q. In your own opinion there is no cancellation

until somebody does that ?

A. That is my opinion.

Mr. LEMING: That is all.

Mr. MACKAY: If your Honor please, I have

just sent to Los Angeles for that journal record to

clear up that matter. It may not be here until two

o'clock. I understand counsel has no witnesses, and

we perhaps could close before that, but I should like

very much to clear that [117] up and show just

when those journal entries were made, because we

want to overcome the inference I think has been

wrongly drawn from it.

Mr. LEMING: Your Honor, there is no contro-

versy between us as to when the journal entry was

made. That was made in 1930.

Mr. MACKAY: All right,

Mr. LEMING: But the journal shows it was

made as of December, 1929.

Mr. MACKAY: Whatever that shows then.

Mr. LEMING : There is a slight discrepancy be-

tween what he says was the pattern for the journal

entry and the actual journal entry, but if it is

agreed it was as of December, 1929, I have no

objection.

Redirect Examination.

By Mr. MACKAY

:

Q. Will you examine Exhibit Number 4 and

state when that journal entry was made?

A. In April, 1930.
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Q. Was it made as of any date ?

A. As of April, 1930.

Q. Was it made as of December 31, 1929 ?

A. No.

Q. Mr. Downing, I neglected on my direct exam-

ination to have you identify the stock certificates

that were issued, I believe, pursuant to the permit

dated in May, which is stipulated and which were

issued to the old stockholders in exchange for their

stock. I show you a number of certificates, and I

ask you to identify those and state what they are?

A. These are the certificates which wTere issued

in lieu of the former certificates outstanding, repre-

senting the original capitalization.

Q. And were they issued on the date that they

bear?

A. May 7, yes. [118]

Q. May 7th, when?

A. 1930.

Q. Would you please turn to the stubs in the

stock book which I hand you and turn to the stubs

Numbers 38, 39, 40, 41, 42, 43, 44, 45, 46 and 47.

A. Yes, sir.

Q. I will ask you to please state if on those

stubs there are signatures of the petitioners that

you have identified before ?

A. There are.

Q. And they show that the stock was received

on May 7th, 1930?
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A. They show the stock was issued on May 7,

1930.

Q. I see. And there were documentary stamps,

were there, attached to those certificates'?

A. No.

Q. It was a new issue?

A. No.

Q. You at my request prepared or had photo-

stats made, did you ?

A. Yes, I did.

Q. Of these stubs and certificates?

A. I did.

Q. At the time these photostats were made, were

the certificates attached to the stubs?

A. No they were not.

Mr. MACKAY: If your Honor please, I should

like to offer in evidence these original stubs that I

have referred to here, and also the original certifi-

cates, with the privilege of withdrawing them and

substituting photostat copies. [119]

The MEMBER: Any objection?

Mr. LEMING: No.

The MEMBER: They will be Exhibit Number 5.

(The documents referred to were received in evi-

dence and marked "Petitioner's Exhibit Number
5", and made a part of this record.)

Continuing the witness testified:

I also do work for the Times Mirror Co., and did

in 1929. I have been doing work for the Times Mir-

ror Co. for some time, so my duties are not confined
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just to the mere routine of the Chandis Securities

Co. Confining myself to around 1929 and 1930,

besides taking care of the issuance of stock of the

Chandis Securities Co. and so forth, I am employed

by the Times Mirror Company in the capacity of

auditor and assistant secretary. That carries with

it the necessity of doing the work which may arise

in the Chandis Securities Co. Also it requires my
attention to a great many of the individual require-

ments of the members of the executive committee

of the Times Mirror Co., among whom are Mr.

Harry Chandler and Mr. Pfaffinger. Mr. Harry

Chandler and Mr. Pfaffinger are on the executive

committee of the Times Mirror. Then in addition

there is all the work which naturally gravitates to

an office like that. It has to do with individual

members of the Times Mirror organization. Some

of those are R. W. Trueblood, S. W. Crabell, J.

Baum, A. N. Damon, and many others. The Times

Mirror Company is the organization that prints

the Los Angeles Times newspaper. [120]

Continuing the witness testified and the following

colloquies occurred:

Q. I see. Now, you have been asked on direct

examination—or on cross examination, rather, to a

considerable extent about the safe that is in your

office. I will ask you to please state to this Board

just who uses that safe for keeping their valuables

or records, or whatever they keep in it?

A. I am afraid that that would take
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Mr. LEMING: If your Honor please, I object to

this line of redirect examination. The only reason

for the discussion of the safe was this: It was

being inquired of this witness as to when he got

these particular notes, and how long he had had

them in his possession, and he said he had them

in his possession throughout the year 1929, and he

had them in that safe. There is no occasion for any

redirect examination on that.

The MEMBER: I think it is merely piling up

the record.

Mr. MACKAY : If your Honor please, the infer-

ence was drawn, at least that I got from his cross

examination, that these notes were just given to

him there. I want to bring out this fact, that these

notes were in that safe, as were the stock certifi-

cates after, and that this safe was not only used

for the Chandis Securities Company, but

The MEMBER: What difference does it make

how many people used it?

Mr. MACKAY : I know, but I want to make sure

this Board does not get the idea these notes were

not genuine notes and that they were held by this

man other than as a mere safe-keeper for the indi-

viduals who put their notes in the safe, and where

their stock has always rested. That is the reason

I am bringing that out.

The MEMBER: I will sustain the objection to

the question that was asked.

Mr. MACKAY: Read the question, please, Mr.

Reporter, so I may understand it at least.
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(The pending question was read by the reporter

as follows : [121]

"Q. I see. Now, you have been asked on direct

examination—or on cross examination, rather, to

a considerable extent about the safe that is in your

office. I will ask you to please state to this Board

just who uses that safe for keeping their valuables

or records, or whatever they keep in it.")

Mr. MACKAY: Note an exception, please.

Q. Mr. Downing, there are stock certificates that

have been offered in evidence.

A. "What is it?

Q. The stock certificates of the Chandis Secur-

ities Company, which have been offered in evidence

here and which were issued on January 2, 1930, I

will ask if those certificates were kept in the safe?

A. They were.

Q. In the same safe that you had theretofore

kept the notes?

A. They were.

Q. I see. And they were kept in that safe, were

they, for safekeeping for the various individuals?

A. They were.

Q. And when I speak of the various individuals,

I mean the various individuals to whom they be-

longed ?

A. They were.

Q. I will ask you if you were at any time the

business manager of the various petitioners here,

including Marian Otis Chandler, and the others?

A. I never was.
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Q. You never were?

A. No.

Q. Did you have any other duties with them,

other than permitting them to keep in the safe the

notes and the certificates and some other valuable

papers %

A. That is all, with the exception of taking care

perhaps [122] of some of their income tax returns.

Q. I see. Did you have any other authority

from these individuals than merely to provide a

safe place for them to keep the notes and the cer-

tificates %

A. Nothing.

On
Recross-Examination

the witness testified as follows:

The stock of the Times Mirror Company is owned

by 47 or 48 different people. The Chandis Securi-

ties Company now owns 1983 shares. I can not

state without the stock records what percentage of

the total number of shares it owned in 1929 or 1930.

It is not a fact that the Chandis Securities Com-

pany owns most of the stock of the Times Mirror

Company. It does not own a controlling interest

in it. The Chandis Securities Company and the

Chandler family, the nine petitioners here, own and

control a majority of the stock of the Times Mirror

Company. A majority of the stock of the Times

Mirror Company is owned by the Chandis Securi-

ties Company and the Chandler family together.

At this point it was agreed between counsel that

a photostat copy of the journal page of Chandis
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Securities Company, showing the journal entry of

April 26, 1930, would be later submitted in evidence

in lieu of taking the time to obtain and produce

the journal itself at the hearing. Whereupon the

petitioners rested and the government rested at

12:45 o'clock p. m. October 5, 1933. [123]

On motion of petitioners' counsel the hearing was

reopened at 2:00 o'clock p. m. the same day and

Horace E. Downing was recalled as a witness by

and on behalf of the petitioners and on

Redirect Examination

testified as follows:

By Mr. MACKAY:
Q. I show you the stock certificate book of the

Chandis Securities Company which you have iden-

tified heretofore in this case, and I call your atten-

tion to Certificates 1 to 28, inclusive, which show a

capital stock of $500,000, having a par value of

$1000 per share.

The MEMBER: And so printed on the certif-

icate.

By Mr. MACKAY

:

Q. And it is so printed on the certificate. I will

ask you to examine this book and state whether or

not the certificates from 29 on contain the same

capitalization or if there is a change?

A. There is a change, starting in with Certifi-

cate Number 29.

Q. What is that cahnge? Pardon me, go ahead.

A. Running through to certificate 103, and this

change is composed of the addition of one cipher

to the capital stock.
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Q. Making it

A. $5,000,000.

Q. Instead of?

A. Instead of $500,000 and no cents, and the

addition of one cipher to the share each, with the

interposition of a period, making it $100 a share

instead of $1000.

Q. Mr. Downing, how do you account for the

fact that the certificate in the same book are—that

the certificates from 29 on are different than prior

to 28?

A. That was occasioned by the application of

economy, and it was occasioned, or, rather, it was

arrived at, as I say, by the addition of ciphers and

the putting in of [124] of commas and periods.

Q. Do you call that an overprint?

A. That is what we call an overprint, yes.

Q. Do you know when that was done?

A. I cannot tell you definitely. It was just a

part of the mechanics and I cannot tell you when

it was done definitely.

Q. And this is the book you had in your hands

previously when you testified it represented the

books of the Chandis Securities Company?

A. Yes.

Q. From which you issued the shares in Jan-

uary, 1930, and also in May, 1930, the original stock

of the Chandis Securities Company?

A. Yes.

Mr. MACKAY: That is all.
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Cross Examination.

By Mr. LEMING:
Q. In other words, you had new certificates

printed; is that right?

A. No, sir.

Q. All right. What did you have printed? Let

us use the work "print." I assume there was a

print by a printing press, was there not?

A. There was not.

Q. How was it done?

A. Pen and ink.

Q. Who did it with a pen and ink ?

A. That was done by the job department of our

institution.

Q. Let us see. Show me one in pen and ink.

A. That cipher is put in there in ink. [125]

Q. That says $500,000 capitalization, doesn't it?

A. No ; it says $5,000,000 capitalization.

Q. Which one was put in there by pen and ink?

A. The final cipher, right here (indicating).

Q. Who did that, you say?

A. It was done in our job department of the

Times Mirror Company.

Q. You mean they have somebody in the print-

ing office there who, instead of using type, takes a

pen and ink, and does these things?

A. I do not know that they have anybody who
does it that way, as a general rule, but it was done

in this instance.
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Q. Did you do it ?

A. No, sir.

Q. Did you see it done?

A. No, sir.

Q. You do not know when it was done?

A. No, I do not. I cannot tell you precisely.

Q. I want to ask you again if you did not tell

Mr. Donnally that it was not done in 1929, and that

is the reason there was a delay in the mechanics

of issuing these certificates?

A. I have no recollection of that conversation

with Mr. Donnally.

Q. Do you know whether this was done in 1929

or 1930?

A. I do not.

Q. You would not undertake to say whether it

was done in 1929 or 1930.

A. I would not.

Q. But it had to be done before you issued the

certificates; is that right?

A. Yes, sir. [126]

Q. When you say this was done in the job de-

partment of the Times Mirror Company, you have

reference to the news company, that is the corpo-

ration which publishes the Times?

A. I have.

The foregoing evidence is all of the material evi-

dence adduced at the hearing before the Board of

Tax Appeals, and the same is approved by the un-

dersigned, Herman Oliphant, General Counsel for
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the Department of the Treasury, as attorney for

the Commissioner of Internal Revenue.

(Signed) HERMAN OLIPHANT
General Counsel for the Department

of the Treasury.

The foregoing evidence is all of the material evi-

dence adduced at the hearing before the Board of

Tax Appeals, and the same is approved by the un-

dersigned, as attorney for the respondent on review.

The foregoing is all of the material evidence ad-

duced at the hearing and is duly approved and

settled this day of 1936.

Member, United States Board

of Tax Appeals.

Approved and ordered filed this 16th day of

April, 1936.

(Sgd) ERNEST H. VAN FOSSAN
Member.

[Endorsed] : Filed Apr. 16, 1936. [127]
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Endorsements.

Principal Interest

Oct. 13, 1924 13,596.05

Above endorsement due to reduction of the Harry

Chandler note because of erroneous credit of $150,-

211.60 to the Harry Chandler account, the above

sum of $13,596.05 being this note's proportion there-

of. See Journal 7-2 to 7-12 inclusive. [130]
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Endorsements.

Principal Interest

Oct. 13, 1924 2,346.94

Above endorsement due to reduction of the Harry

Chandler note because of erroneous credit of $150,-

211.60 to the Harry Chandler account the above sum

of $2,346.94 being this note's proportion thereof.

See Journal 7-2 to 7-12 incl. [134]
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Endorsements.

Principal Interest

Oct. 13, 1924 2,346.94

Above endorsement due to reduction of the Harry

Chandler note because of erroneous credit of $150,-

211.60 to the Harry Chandler account, the above sum

of $2,346.94 being this note's proportion thereof.

See Journal 7-2 to 7-12 incl. [138]
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February 4, 1928

For value received, I, Frank X. Pfaffinger, Trus-

tee for Helen Chandler, do hereby transfer, assign

and set over to Helen Chandler, all my right, title

and interest in, to and under this promissory note,

without recourse.

FRANK X. PFAFFINGER,
Trustee for Helen Chandler. [141]
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February 4, 1928

For value received, I, Frank X. Pfaffinger, Trus-

tee for Helen Chandler, do hereby transfer, assign

and set over to Helen Chandler, all my right, title

and interest in, to and under this promissory note,

without recourse.

FRANK X. PFAFFINGER,
Trustee for Helen Chandler.

Endorsements.

Principal Interest

Oct. 13, 1924 2,346.94

Above endorsement due to reduction of the Harry

Chandler note because of erroneous credit of $150,-

211.60 to the Harry Chandler account, the above

sum of $2,346.94 being this note's proportion there-

of. See Journal 7-2 to 7-12 inclusive. [143]



180

I

l

*»

£



181

February 4, 1928

For value received, I, Frank X. Pfaffinger, Trus-

tee for Helen Chandler, do hereby transfer, assign,

and set over to Helen Chandler, all my right, title

and interest in, to and under this promissory note,

without recourse.

FRANK X. PFAFFINGER,
Trustee for Helen Chandler. [145]
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February 4, 1928

For value received, I, Frank X. Pfaffinger, Trus-

tee for Philip Chandler, do hereby transfer, assign

and set over to Philip Chandler, all my right, title

and interest in, to and under this promissory note,

without recourse.

FRANK X. PFAFFINGER,
Trustee for Philip Chandler. [147]
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February 4, 1928

For value received, I, Frank X. Pfaffinger, Trus-

tee for Philip Chandler, do hereby transfer, assign

and set over to Philip Chandler, all my right, title

and interest in, to and under this promissory note,

without recourse.

FRANK X. PFAFFINGER,
Trustee for Philip Chandler.

Endorsements.

Principal Interest

Oct. 13, 1924 2,346.94

Above endorsement due to reduction of the Harry

Chandler note because of erroneous credit of $150,-

211.60 to the Harry Chandler account, the above

sum of $2,346.94 being this note's proportion there-

of. See Journal 7-2 to 7-12 inclusive. [149]
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February 4, 1928

For value received, I, Frank X. Pfaffinger, Trus-

tee for Philip Chandler, do hereby transfer, assign

and set over to Philip Chandler, all my right, title

and interest in, to and under this promissory note,

without recourse.

FRANK X. PFAFFINGER,
Trustee for Philip Chandler. [151]
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Endorsements.

Principal Interest

Oct. 13, 1924 2,346.94

Above endorsement due to reduction of the Harry

Chandler note because of erroneous credit of $150,-

211.60 to the Harry Chandler account, the above

sum of $2,346.94 being this note's proportion there-

of. See Journal J-2 to J-12 incl. [154]
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Endorsements.

Principal Interest

Oct. 13, 1924 2,346.94

Above endorsement due to reduction of the Harry

Chandler note because of erroneous credit of $150,-

211.60 to the Harry Chandler account, the above

sum of $2,346.94 being this note's proportion there-

of. See Journal 7-2 to 7-12 inclusive. [158]
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Endorsements.

Principal Interest

Oct. 13, 1924 $2,346.94

Above endorsement due to reduction of the Harry

Chandler note because of erroneous credit of $150,-

211.60 to the Harry Chandler account, the above

sum of $2,346.94 being this note's proportion there-

of. See Journal 7-2 to 7-12 inch [162]
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Endorsements.

Principal Interest

Oct. 13, 1924 2,346.94

Above endorsement due to reduction of the Harry

Chandler note because of erroneous credit of $150,-

211.60 to the Harry Chandler account, the above

sum of $2,346.94 being this note's proportion there-

of. See Journal 7-2 to 7-12 incl. [166]
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[Reverse of Stock Certificate No. 30.]

Certificate for 3281 Shares of the Capital Stock

—Chandis Securities Company.

Issued to Franceska C. Kirkpatrick.

Dated January 2, 1930.

For value received hereby sell, trans-

fer and assign to

Shares of Stock within mentioned and hereby au-

thorize to make

the necessary transfer on the Books of the Corpora-

tion.

Witness hand and seal this

day of , 19

FRANCESKA C. KIRKPATRICK.

Witnessed by

MARIAN OTIS CHANDLER.

[Revenue Stamps for the amount of $177.74

attached.] [171]
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[Reverse of Stock Certificate No. 31.]

Dated January 2nd, 1930.

For value received hereby sell, trans-

fer and assign to

Shares of Stock within mentioned and hereby au-

thorize to make

the necessary transfer on the Books of the Corpora-

tion.

Witness hand and seal this

day of
, 19

MAY C. GOODAN.

Witnessed by

MARIAN OTIS CHANDLER.

[Revenue Stamps for the amount of $182.79

attached.] [173]

[Printer's Note: Balance of information oblit-

erated by stamps.]
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[Reverse of Stock Certificate No. 32.]

Certificate for 2344 Shares of the Capital Stock

—Chandis Securities Company.

Issued to Helen Chandler.

Dated January 2nd, 1930.

For value received hereby sell, trans-

fer and assign to

Shares of Stock within mentioned and hereby au-

thorize to make

the necessary transfer on the Books of the Corpora-

tion.

Witness hand and seal this

day of ,
19

Witnessed by

[Revenue Stamps for the amount of $117.20

attached.] [175]
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[Reverse of Stock Certificate No. 33.]

Certificate for 2159 Shares of the Capital Stock

—Chanclis Securities Company.

Issued to Norman Chandler.

Dated January 2, 1930.

For value received hereby sell, trans-

fer and assign to

Shares of Stock within mentioned and hereby au-

thorize to make

the necessary transfer on the Books of the Corpora-

tion.

Witness hand and seal this

day of , 19

Witnessed by

[Revenue Stamps for the amount of $107.95

attached.] [177]
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[Eeverse of Stock Certificate No. 34.]

Certificate for 2344 Shares of the Capital Stock

—Chandis Securities Company.

Issued to Ruth C. Williamson.

Dated January 2, 1930.

For value received hereby sell, trans-

fer and assign to

Shares of Stock within mentioned and hereby au-

thorize to make

the necessary transfer on the Books of the Corpora-

tion.

Witness hand and seal this

day of , 19

Witnessed by

[Revenue Stamps for the amount of $117.20

attached.] [179]
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[Reverse of Stock Certificate No. 35.]

Certificate for 2344 Shares of the Capital Stock

—Chandis Securities Company.

Issued to Harrison G. Chandler.

Dated January 2, 1930.

For value received hereby sell, trans-

fer and assign to

Shares of Stock within mentioned and hereby au-

thorize to make

the necessary transfer on the Books of the Corpora-

tion.

Witness hand and seal this

day of ,
19

Witnessed by

[Revenue Stamps for the amount of $117.20

attached.] [181]
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[Reverse of Stock Certificate No. 36.]

Certificate for 2344 Shares of the Capital Stock

—Chandis Securities Company.

Issued to Constance Chandler.

Dated January 2, 1930.

For value received hereby sell, trans-

fer and assign to

Shares of Stock within mentioned and hereby au-

thorize to make

the necessary transfer on the Books of the Corpora-

tion.

Witness hand and seal this

day of ,
19

Witnessed by

[Revenue Stamps for the amount of $117.20

attached.] [183]
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[Reverse of Stock Certificate No. 37.]

Certificate for 2159 Shares of the Capital Stock

—Chandis Securities Company.

Issued to Norman Chandler.

Dated January 2, 1930.

For value received hereby sell, trans-

fer and assign to

Shares of Stock within mentioned and hereby au-

thorize to make

the necessary transfer on the Books of the Corpora-

tion.

Witness hand and seal this

day of ,
19

Witnessed by

[Revenue Stamps for the amount of $107.95

attached. [185]
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vs. Marian Otis Chandler

CHANDIS SECURITIES COMPANY

Assets

Real Estate Loans

Other Loans

Bonds

Stocks

Sundry Assets

Real Estate

Liabilities

1001 Capital Stock

1002 Surplus

1004 Note Payable-

1006 Note Payable-

1007 Note Payable-

1008 Note Payable-

1009 Note Payable-

1010 Note Payable-

1011 Note Payable-

1012 Note Payable-

1013 Note Payable-

1014 Note Payable-

1015 Note Payable-

1016 Note Payable-

1017 Note Payable-

1018 Note Payable-

1019 Note Payable-

1020 Note Payable-

1021 Note Payable-

1022 Note Payable-

1025 Note Payable-

1026 Note Payable-

1027 Note Payable—

1028 Note Payable—

1029 Note Payable—

1030 Note Payable-

BALANCE SHEET
December 31, 1929

-Marian Otis Chandler

-F. C. Kirkpatrick

-May C. Goodan

-FXP. Tr. H. Chandler

-FXP. Tr. P. Chandler

-Ruth C. Williamson

-H. G. Chandler

-Constance Chandler -

-Norman Chandler

-Marian O. Chandler

-Constance Chandler

-F. C. Kirkpatrick

-H. G. Chandler

-FXP. Tr. H. Chandler

-FXP. Tr. P. Chandler

-Norman Chandler

-Ruth C. Williamson

-May C. Goodan

-Marian O. Chandler

Constance Chandler

F. C. Kirkpatrick

May C. Goodan

Ruth C. Williamson

H. G. Chandler

$ 258,048.88

1,361,172.75

50,616.00

3,255,851.06

429,207.61

1,051,659.55

$6,406,555.85

$ 500,000.00

1,747,885.67

1,238,736.96

287,145.33

287,145.33

193,471.58

193,471.58

193,471.59

193,471.58

193,471.60

174,943.89

41,245.25

7,261.31

7,261.31

7,261.30

7,261.30

7,261.30

7,261.30

7,261.30

7,261.30

192,074.41

33,608.42

33,608.42

33,608.42

33,608.42

33,608.42
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Comm. of Internal Revenue

CHANDIS SECURITIES COMPANY
BALANCE SHEET—Cont'd

December 31, 1929

Liabilities—Cont 'd

1031 Note Payable—FXP. Tr. P. Chandler 33,608.42

1032 Note Payable—FXP. Tr. H. Chandler 33,608.42

1033 Note Payable—Norman Chandler 33,608.42

1040 Trust #A-3872 93,735.18

1042 Unaccrued Profit 20,429.66

1043 Advance Rent Collections 3,758.33

1045 Harry Chandler—Personal 54.23

[186]

1046 The Times-Mirror Company 348.03

1048 Reserve—Depr. Hillhurst House 29,802.37

1049 Reserve—Depr. Hillhurst Furniture 21,229.13

1050 Reserve—Depr. Building, Calipatria 5,568.75

1051 Reserve—Depr. 933 South Olive Street 3,877.65

1052 Reserve—Depr. 926 South Olive Street 4,050.00

1060 Trust #5005—Deferred Credit 172,640.00

1061 Trust #4886—Deferred Credit 21,500.00

1065 Trust #3453—Deferred Credit 5,000.00

1068 Trust #S-5638 74,840.29

1071 F. X. Pfaffinger 325.00

1038 Chanslor-Canfield Midway Oil Co. 372.08

1077 Southern Pacific Company 17,497.44

1084 Reserve for Depreciation A. S. Carr 11,250.00

1090 Wilshire & Westmoreland—Mtg. Payable 100,000.00

1092 Reserve for Depreciation—Cadillac

Brougham 735.00

1097 Trust Deed Payable W/2 Lot 3, Block A 36,697.23

1098 Reserve for Depreciation 1145 S. Hope 3,705.37

1099 Log Cabin Mining Venture 15,300.00

1100 S. H. Woodruff 267.63

1101 Reserve for Depreciation 127 N. Irving

Blvd. 188.39

$6,406,555.85

[Endorsed] : Filed Oct. 5, 1933. [187]
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[Reverse of Stock Certificate No. 38.]

Certificate for 2000 Shares of the Capital Stock

—Chandis Securities Company.

Issued to Marian Otis Chandler

Dated May 7th, 1930.

For value received hereby sell, trans-

fer and assign to

Shares of Stock within mentioned and hereby au-

thorize to make

the necessary transfer on the Books of the Corpora-

tion.

Witness hand and seal this

day of , 19

Witnessed by

[195]
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[Reverse of Stock Certificate No. 39.]

Certificate for 350 Shares of the Capital Stock

—Chandis Securities Company.

Issued to Franceska C. Kirkpatrick.

Dated May 7th, 1930.

For value received hereby sell, trans-

fer and assign to

Shares of Stock within mentioned and hereby au-

thorize to make

the necessary transfer on the Books of the Corpora-

tion.

"Witness hand and seal this

day of ?
19

Witnessed by

[197]
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[Reverse of Stock Certificate No. 40.]

Certificate for 350 Shares of the Capital Stock

—Chandis Securities Company.

Issued to May C. Goodan.

Dated May 7th, 1930.

For value received hereby sell, trans-

fer and assign to

Shares of Stock within mentioned and hereby au-

thorize to make

the necessary transfer on the Books of the Corpora-

tion.

Witness hand and seal this

day of ,
19

Witnessed by

[199]
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[Reverse of Stock Certificate No. 41.]

Certificate for 350 Shares of the Capital Stock

—Chandis Securities Company.

Issued to Helen Chandler.

Dated May 7th, 1930.

For value received hereby sell, trans-

fer and assign to

Shares of Stock within mentioned and hereby au-

thorize to make

the necessary transfer on the Books of the Corpora-

tion.

Witness hand and seal this

day of >
19

Witnessed by

[201]
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[Reverse of Stock Certificate No. 42.]

Certificate for 350 Shares of the Capital Stock

—Chandis Securities Company.

Issued to Philip Chandler.

Dated May 7th, 1930.

For value received hereby sell, trans-

fer and assign to

Shares of Stock within mentioned and hereby au-

thorize to make

the necessary transfer on the Books of the Corpora-

tion.

Witness hand and seal this

day of ,
19

Witnessed by

[203]
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[Reverse of Stock Certificate No. 43.]

Certificate for 350 Shares of the Capital Stock

—Chandis Securities Company.

Issued to Ruth C. Williamson.

Dated May 7th, 1930.

For value received hereby sell, trans-

fer and assign to

Shares of Stock within mentioned and hereby au-

thorize
tomake

the necessary transfer on the Books of the Corpora-

tion.

Witness hand and seal this ••

day of >
19

Witnessed by

[205]
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[Reverse of Stock Certificate No. 44.]

Certificate for 350 Shares of the Capital Stock

—Chandis Securities Company.

Issued to Harrison G. Chandler.

Dated May 7th, 1930.

For value received hereby sell, trans-

fer and assign to

Shares of Stock within mentioned and hereby au-

thorize to make

the necessary transfer on the Books of the Corpora-

tion.

Witness hand and seal this

day of >
19

Witnessed by

[207]
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[Reverse of Stock Certificate No. 45.]

Certificate for 350 Shares of the Capital Stock

—Chandis Securities Company.

Issued to Constance Chandler.

Dated May 7th, 1930.

For value received hereby sell, trans-

fer and assign to

Shares of Stock within mentioned and hereby au-

thorize to make

the necessary transfer on the Books of the Corpora-

tion.

Witness hand and seal this

day of ,
19

Witnessed by

[209]
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[Reverse of Stock Certificate No. 46.]

Certificate for 350 Shares of the Capital Stock

—Chandis Securities Company.

Issued to Norman Chandler.

Dated May 7th, 1930.

For value received hereby sell, trans-

fer and assign to

Shares of Stock within mentioned and hereby au-

to make
thorize ^

the necessary transfer on the Books of the Corpora-

tion.

Witness hand and seal this

19
day of '

Witnessed by

[2U]
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[Reverse of Stock Certificate No. 47.]

Certificate for 200 Shares of the Capital Stock

—Chandis Securities Company.

Issued to Harry Chandler.

Dated May 7th, 1930.

For value received hereby sell, trans-

fer and assign to

Shares of Stock within mentioned and hereby au-

thorize to make

the necessary transfer on the Books of the Corpora-

tion.

Witness hand and seal this

day of ,
19

Witnessed by

[213]
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vs. Marian Otis Chandler

[Title of Court and Cause.]

PRAECIPE FOR RECORD.

To the Clerk of the United States Board of Tax

Appeals

:

You will please prepare, transmit and deliver to

the Clerk of the United States Circuit Court of

Appeals for the Ninth Circuit, copies duly certified

as correct of the following documents and records

in the above-entitled cause in connection with the

petition for review by the said Circuit Court of

Appeals for the Ninth Circuit, heretofore filed by

the Commissioner of Internal Revenue:

1. Docket entries of the proceedings before

the Board.

2. Pleadings before the Board:

(a) Petition, including annexed copy of

deficiency letter.

(b) Answer.

(c) Amended petition.

(d) Answer to amended petition .

3. Memorandum opinion of the Board entered

April 9, 1934.

4. Motion for reconsideration.

5. Order directing the memorandum opinion

be reviewed by the Board. [214]

6. Findings of fact, opinion and decision of

the Board.

7. Petition for review, together with proof of

service of notice of filing petition for re-

view and service of a copy of petition for

review.
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Comm. of Internal Revenue

8. Stipulation of fact.

9. Statement of evidence as settled and al-

lowed.

10. Petitioner's exhibits 1 to 5, inclusive.

11. This praecipe.

(Signed) HERMAN OLIPHANT,
General Counsel for the

Department of the Treasury.

Service of a copy of the within praecipe is hereby

acknowledged this 17 day of Feb., 1936.

(s) A. CALDER MACKAY,
Attorney for Respondent,

tco

1-25-36

[Endorsed] : Filed Feb. 18, 1936. [215]
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vs. Marian Otis Chandler

United States Board of Tax Appeals

Washington

Docket No. 67468

COMMISSIONER OF INTERNAL REVENUE,
Petitioner,

v.

MARIAN OTIS CHANDLER,
Respondent.

CERTIFICATE.

I, B. D. Gamble, clerk of the U. S. Board of Tax

Appeals, do hereby certify that the foregoing pages,

1 to 215, inclusive, contain and are a true copy of

the transcript of record, papers, and proceedings

on file and of record in my office as called for by

the Praecipe in the appeal (or appeals) as above

numbered and entitled.

In testimony whereof, I hereunto set my hand

and affix the seal of the United States Board of

Tax Appeals, at Washington, in the District of

Columbia, this 30th day of June, 1936.

[Seal] B. D. GAMBLE,
Clerk, United States Board of Tax Appeals.
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Comm. of Internal Revenue

[Endorsed]: No. 8262. United States Circuit

Court of Appeals for the Ninth Circuit. Commis-

sioner of Internal Revenue, Petitioner, vs. Marian

Otis Chandler, Respondent. Transcript of the Rec-

ord. Upon Petition to Review an Order of the

United States Board of Tax Appeals.

Piled July 6, 1936.

PAUL P. O'BRIEN
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.



No. 8262

n the United States Circuit Court of

Appeals for the Ninth Circuit 7

Commissioner of Internal Revenue, petitioner

v.

Marian Otis Chandler, respondent

ON PETITION FOR REVIEW OF DECISION OF THE UNITED
STATES BOARD OF TAX APPEALS

BRIEF FOR THE PETITIONER

ROBERT H. JACKSON,
Assistant Attorney General.

SEWALL KEY,
JOHN G. REMEY,

Special Assistants to the Attorney General.

FILED
OCT 22 133b

PAUL P. O'BRIEN,
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In the United States Circuit Court of

Appeals for the Ninth Circuit

No. 8262

Commissioner of Internal Revenue, petitioner

v.

Marian Otis Chandler, respondent

ON PETITION FOR REVIEW OF DECISION OF THE UNITED
STATES BOARD OF TAX APPEALS

BRIEF FOR THE PETITIONER

OPINION BELOW

The only previous opinion is that of the United

States Board of Tax Appeals (R. 52-60), which is

reported in 32 B. T. A. 720.

jurisdiction

This appeal involves income taxes for the year

1929 in the amount of $99,683.56, and is taken from

an order of redetermination entered July 26, 1935

(R. 60). The appeal is brought by petition for

review filed October 19, 1935 (R. 61-73), pursuant

to the provisions of the Revenue Act of 1926, c. 27,

(i)



44 Stat. 9, 109-110, Sections 1001-1003, as amended

by Section 1101 of the Revenue Act of 1932, c. 209,

47 Stat. 169.

QUESTION PRESENTED

The Chandis Securities Company was indebted

to the taxpayer for interest which had accrued on

its promissory notes. The taxpayer offered to ac-

cept, and the company agreed to issue to her, its

stock to liquidate the indebtedness.

The question is whether ownership of the stock

taken in liquidation of the indebtedness became

vested in the taxpayer in the year 1929 or in 1930.

The answer to that question will determine the

year in which the interest income, measured by the

agreed fair market value of the stock, is taxable.

STATUTE AND REGULATIONS INVOLVED

Revenue Act of 1928, c. 852, 45 Stat. 791

:

Sec. 42. Period in which items of gross

income included.

The amount of all items of gross income

shall be included in the gross income for the

taxable year in which received by the tax-

payer, unless, under methods of accounting

permitted under section 41, any such

amounts are to be properly accounted for as

of a different period.

Regulations 74:

Art. 332. Income not reduced to posses-

sion.—Income which is credited to the ac-

count of or set apart for a taxpayer and



which may be drawn upon by him at any

time is subject to tax for the year during

which so credited or set apart, although not

then actually reduced to possession. To
constitute receipt in such a case the income

must be credited or set apart to the taxpayer

without, any substantial limitation or re-

striction as to the time or manner of pay-

ment or condition upon which payment is to

be made, and must be made available to him
so that it may be drawn at any time, and its

receipt brought within his own control and
disposition. A book entry, if made, should

indicate an absolute transfer from one ac-

count to another. Where a corporation con-

tingently credits its employees with bonus

stock, but the stock is not available to such

employees until some future date, the mere
crediting on the books of the corporation

does not constitute receipt.

Art. 333. Examples of constructive re-

ceipt.—When interest coupons have ma-
tured and are payable, but have not been
cashed, such interest, though not collected

when due and payable, shall be included in

gross income for the year during which the
coupons mature, unless it can be shown that
there are no funds available for payment of
the interest during such year. The interest

shall be included in gross income even
though the coupons are exchanged for other
property instead of eventually being cashed.
Defaulted coupons are income for the year
in which paid. Dividends on corporate
stock are subject to tax when unqualifiedly
made subject to the demand of the share-
holder. As to the distributive share of the



profits of a partner in a partnership, see

section 182 and article 902. Interest cred-

ited on savings bank deposits, even though
the bank nominally has a rule, seldom or
never enforced, that it may require so many
days' notice before withdrawals are per-
mitted, is income to the depositor when
credited. * * *

STATEMENT

The facts found by the Board of Tax Appeals

are as follows (R. 53-58) :

Harry Chandler, in 1916, incorporated the

Chandis Securities Company with a capital stock

of 500 shares (par value $1,000 a share), for which

stock he transferred to it certain real and personal

property. He transferred 200 of such shares to

his wife, respondent herein, and 280 shares to his

children. Later he transferred other properties to

the company for its promissory notes, which he as-

signed to his wife and children, in approximately

the same proportion as their stockholdings. On
December 31, 1923, the interest which had ac-

crued on the notes amounted to $702,049.61. On
that day, the Chandis Securities Company issued

to the wife and children new notes for the forego-

ing notes and accrued interest. The accrued in-

terest on the new notes amounted to $875,008.67

on December 31, 1929.

On October 14, 1929, the board of directors of the

company passed a resolution, increasing its capital

stock from 500 shares of the par value of $1,000

per share to 50,000 shares of the par value of $100



per share. On December 18, 1929, the board of

directors of the company passed a resolution au-

thorizing the company's officers to apply to the

Corporation Commissioner of the State of Cali-

fornia for permission to sell or issue 40,000 shares

of its capital stock at par to liquidate the indebted-

ness of the company to its stockholders. The

resolution contained the following recitals and

provisions (R. 55-56) :

Whereas Chandis Securities Company is

indebted to the following named persons,

to wit

:

Marian Otis Chandler

Franceska C. Kirkpatrick

May O. Goodan
Helen Chandler

Philip Chandler

Ruth C. Williamson

Harrison G. Chandler

Constance Chandler

Norman Chandler

in the aggregate principal sum of $2,640,-

598.21, all of which is evidenced by several

promissory notes of this company held by
said persons, dated December 31st, 1923, due

on or before the 31st day of December 1928,

which notes bear interest at the rate of 5%
per annum, compounded annually, on which
no part of said principal or accrued interest

has been paid, and
Whereas the aforesaid persons have ex-

pressed their willingness and have offered

to accept stock in this corporation at full



par value thereof in full or part payment
of their respective notes together with in-

terest thereon.

Now, therefore, be it resolved that, sub-

ject to the approval of the Commissioner of

Corporations of the State of California, this

corporation issue to any and/or all of the

aforesaid persons in liquidation and pay-

ment of all or part of the indebtedness as

aforesaid, together with interest thereon

accrued to the time of the issuance, fully

paid stock in this corporation at its par

value for the amount of the indebtedness so

liquidated and paid, and that this corpora-

tion take and receive from the persons

aforesaid a cancellation and satisfaction of

said notes to the extent that stock may be so

issued to the respective holders thereof.

And be it further resolved, That the

President and Secretary of this Corpora-

tion be and they are hereby, authorized and
empowered to make application to the

Commissioner of Corporations of the

State of California, for a permit to sell

and/or issue to and/or among the foregoing

persons only, and one other, forty thousand

shares of the capital stock of this corpora-

tion, at par, either

(a) For cash, lawful money of the U. S.,

and/or

(b) Such amount thereof as may be nec-

essary to pay, liquidate, and discharge not

to exceed the amount of the indebtedness

to said persons, hereinbefore referred to,

for principal and/or interest accrued on said



notes to the time when said stock may be

issued.

On December 20, 1929, the company filed such

application, which was granted on December 26,

1929. The permit contained the following pro-

vision (R. 57) :

1. To issue to any or all of the persons

named in its application filed on the 20th

day of December, 1929, an aggregate of not

to exceed 35,156 shares of its capital stock as

consideration for the cancellation of the in-

debtedness of applicant to them, described

in said application
;
$100.00 of such indebt-

edness to be canceled upon the issuance of

each of said shares.

By its terms the permit expired December 26,

1931.

On January 2, 1930, the respondent and the chil-

dren surrendered their notes in exchange for the

stock certificates issued by the company that day,

and the notes thereupon were canceled. The cer-

tificates were actually delivered in May 1930. The

canceled notes each bear on the face a receipt

signed by the respective former holder as follows

(E. 57) :
" January 2, 1930. The receipt of capital

stock of Chandis Securities Company in full

settlement of principal and accrued interest to

December 31, 1929 is hereby acknowledged."

From 1924 to 1929, the company accrued interest

on the above described notes at 5 per cent per an-

num and deducted such interest on its income tax
99723—36 2
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returns. The company kept its books and made its

income tax returns on the accrual basis, while the

taxpayer and the children kept their books and

filed their returns on the cash receipts and dis-

bursements basis. The individuals did not report

any interest received in connection with the above

notes.

The notes in question were in the custody of

Horace Downing, secretary of the company,

throughout the year 1929. The balance sheet of

the company on December 31, 1929, lists the notes

of the taxpayer among its liabilities. The books

of the company contain appropriate entries to show

that the transactions were consummated in 1930.

It was stipulated that the value of the stock of the

company was $60 per share at any time material

to this proceeding.

The Commissioner urged that in 1929 the tax-

payer received stock in payment of the interest

due her, and that, consequently, she was in receipt

of interest income in that year to the extent of the

market value of such stock. The Board concluded

that the taxpayer became owner in 1930 of the

stock exchanged for the accumulated interest, and,

hence, could not have received any income in 1929.

The Commissioner appeals from that determina-

tion.

SUMMARY OF ARGUMENT

The Board of Tax Appeals decided that the

transaction by which the Chandis Securities Com-



pany paid its indebtedness, consisting of principal

and interest, to the taxpayer through the issuance

of shares of its capital stock was consummated in

1930, and not in 1929, as determined by the Com-

missioner of Internal Revenue.

The taxpayer became the owner of the stock on

the date of the approval by the State Corporation

Commissioner of the permit to issue the stock,

i. e., December 26, 1929. The substance of the

resolution-contract was the acceptance by the cor-

poration of the taxpayer's offer to take stock in

liquidation of the indebtedness, subject to but one

condition, that is, the approval by the Corporation

Commissioner of the permit, and when that condi-

tion was removed the agreement became executed

and the rights of the parties became fixed. Such

was the clear intention of the parties as evidenced

by the agreement.

The Board's position is untenable. The wording

of the permit cannot operate to modify the agree-

ment entered into by the parties. Furthermore,

we are here dealing with a subscription for stock,

and not a sale of stock. In the case of a subscrip-

tion, the acts of delivery and payment need not

necessarily be concurrent.

ARGUMENT

It is the Commissioner's position that the own-

ership of the stock given in payment for interest

due vested in the taxpayer on December 26, 1929,

the date when the State Corporation Commissioner



10

granted the permit to issue the stock. For that

reason, the interest income, measured by the

agreed market value of the stock, was taxable in

the year 1929, and not in a later year.

The Commissioner relies upon the resolution of

December 18, 1929 (R. 82-85), to establish the

existence of a contract revealing the intention of

the parties involved to transfer ownership in the

stock on the date the permit to issue was approved.

It was upon that date that the taxpayer acquired

the stock in the company. To constitute one a

stockholder, a valid contract, express or implied,

between him and the corporation is essential, and

the formation and validity of such contract are

governed and determined by the same principles as

apply to other contracts. Hughes Mfg. Co. v. Wil-

cox, 13 Cal. App. 22; Welch v. Gillelen, 147 Cal.

571. An offer in some form and an acceptance re-

sulting in mutual assent must be present.

These elements are present in the instant case.

The resolution on its face is an acceptance of an

offer submitted to the corporation by the taxpayer

and others to take stock in satisfaction of the in-

debtedness, the one condition being the approval

of the additional stock issue by the State Corpora-

tion Commission. That condition was performed

on December 26, 1929. The plain import and lan-

guage of the resolution, which constituted the cor-

poration's acceptance of the offer, conveys no

other meaning and establishes the existence of a
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binding and enforceable contract upon the per-

formance of the condition. Water Works Co. v.

Holme, 49 Colo. 412. In the latter case, the rights

of the defandant to the stock had, as here, their

beginning in a resolution of the board of directors

and became fixed when the condition was removed.

In Moore v. Moffatt, 188 Cal. 1, an agreement to

take stock became valid when the only legal ob-

stacle to the making of the contract had been over-

come by compliance with the statutory require-

ment, i. e., the procurement of the permit to issue

the stock. When a corporation has agreed that a

person shall be entitled to a certain number of

shares in its capital to be paid for in a manner

agreed upon, and that person has agreed to take

and pay for them accordingly, he becomes their

owner by a valid contract made upon a valid con-

sideration. Mitchell v. Beckman, 64 Cal. 117.

The resolution recites (R. 84) :

Whereas the aforesaid persons [the stock-

holders] have expressed their willingness

and have offered to accept stock in this cor-

poration at full par value thereof in full or

part payment of their respective notes to-

gether with interest thereon,

Now, therefore, be it resolved that, sub-

ject to the approval of the Commissioner of

Corporations of the State of California, this

corporation issue * * * fully paid stock in

this corporation at its par value for the

amount of the indebtedness so liquidated

and paid, and that this corporation take and
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receive from the persons aforesaid a cancel-

lation and satisfaction of said notes. * * *

* -X- * * *

The substance of the resolution-contract between

the stockholders and the company was that, upon

the approval of the agreement between them by the

State Corporation Commissioner, the stockhold-

ers were to become the owners of the additional

shares and the indebtedness of the corporation to

them for principal and interest was to be canceled.

The parties predicated their agreements upon the

approval of the Corporation Commissioner of the

permit to issue the additional stock. Upon the per-

formance of the condition, the additional subscrip-

tion contained in the offer made by the stockholders

became an unconditional and absolute subscription.

It was intended the ownership should pass on that

day, not on some day selected by the stockholders

to complete the mechanics of the sale. As soon as

the permit was approved, the contract was fully

executed and the rights of the parties became fixed.

From that moment the corporation had a right to

demand the notes for cancellation; the stockhold-

ers had the right to demand the certificates of stock.

Any agreement by which a person shows an inten-

tion to become a stockholder is sufficient to bind

both him and the corporation. In re Hannevig, 10

F. (2d) 941 (C. C. A. 2d).

It is immaterial that the stockholders failed to

call for and receive their certificates (Pacific Na-

tional Bank v. Eaton, 141 U. S. 227, 233), or even
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that their names did not appear on the books of the

corporation as owners of the stock {Early v. Rich-

ardson, 280 U. S. 496), and the date of the cancel-

lation of the notes is no more controlling than the

date of the issuance and delivery of the certificates.

The stockholders had obligated themselves to de-

liver the notes for cancellation; the date of the

actual cancellation is immaterial. The parties

predicated their agreement upon the approval by

the Corporation Commissioner of the permit to

issue the additional stock. The date of such ap-

proval is controlling. United States Nat. Bank v.

Stiller, 216 Cal. 324.

The stockholders, all members of one family, had

complete dominion over the acts of the corporation.

In fact, they were the corporation. They owned

and controlled it and it acted only when they willed

it should act. It was wholly within their power

to complete the transaction contemplated under

the corporation resolution by issuing the stock,

canceling the notes, and by making appropriate

entries to show ownership of the stock in them-

selves. Having failed to do that which they could

have done, they may not shift the incidence of

ownership to a later year. Western Pacific Paper

Co. v. Hollywood Topics, 113 Cal. App. 305, 298

Pac. 35. Nor should the taxpayers be permitted,

through failure or refusal to accept income, to

select the year in which to report it. The income

was available to them in the form of stock in 1929

;

they had a right to reduce it to immediate posses-
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sion in 1929. It was, therefore, constructively re-

ceived by them in 1929. Article 332, Regulations

74, supra. Security First Nat. Bank of Los

Angeles v. Commissioner, 28 B. T. A. 289 ; Lewis v.

Commissioner, 30 B. T. A. 318. There is no sound

reason for holding that the taxpayer may escape

tax through a simple omission to reduce to posses-

sion income to which she became unrestrictedly

entitled in the taxable year 1929. A. J). Saenger,

Inc. v. Commissioner, 84 P. (2d) 23 (C. C. A. 5th).

The stock certificate books were in charge of

Assistant Secretary Downing during 1929 (R.

118) ; the notes were in his custody during the same

year (R. 139). He was thoroughly familiar with

the intentions of the parties to the agreement. He
approved a rough draft of the journal entry cov-

ering the transactoin reading (R. 224) : "J 193-22.

To record part payment for subscriptions to stock

by cancellation of principal and interest of fol-

lowing notes owing to subscribers as of December

31, 1929." This entry was carried later into the

Journal (R. 229), and again the entry is "as of

December 31, 1929", obviously indicating it was

understood by the parties that the transaction had

been fully consummated before the close of the

year. It is to be noted that the corporation de-

ducted no interest on the notes in question after

1929 (R. 141). There appears to be no reason

why even the mechanics of the exchange, including

the pen changes of moving over the decimal point

and adding a zero to the amount of capital stock
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shown on the old certificates (no new certificates

having been printed for the additional issue (R.

141) ), could not have been completed before the

end of the year to thus record the apparent

intention of the parties.

The Board of Tax Appeals construed the permit

authorizing the issuance of additional stock as re-

quiring tjie simultaneous cancellation of the notes

and issuance of the stock; that the two acts were

mutually dependent and were to coincide in time.

The permit authorizing the issuance of the stock

reads, in part, as follows (R. 111-112) :

1. To issue to any or all of the persons

named in its application filed on the 20th

day of December 1929, an aggregate of not

to exceed 35,156 shares of its capital stock

as consideration for the cancellation of the

indebtedness of applicant to them, described

in said application; $100.00 of such indebt-

edness to be cancelled upon the issuance of

each of said shares.

Not only is the construction placed upon the

wording of the permit strained and unwarranted,

but it is also without foundation in law. This

Court said, in Faris v. Helvering, 71 P. (2d) 610,

611:

Neither the action of the state commissioner

of corporations nor of the corporation is

decisive of the matter, which is controlled

by the Revenue Laws of the United

States. * * *
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It is plain that the State was interested only in

guarding against the use of the additional issue for

a purpose other than that stated in the application.

In any event, the resolution-contract was a sub-

scription agreement, and not an agreement to buy

or sell property. In truth, the transaction is the

same as if the company had paid cash to liquidate

the indebtedness and the taxpayer had immedi-

ately paid in full her subscription for the stock.

Cf . Commissioner v. S. A. Woods Mach. Co., 57 F.

(2d) 635 (C. C. A. 1st). It is, of course, well estab-

lished that where the contract constitutes a sale of

stock, as distinguished from a subscription, such

sale stands like a sale of other property, and, un-

less otherwise provided, payment and delivery are

mutual and concurrent acts and tender must be

shown. Commercial State Bank v. Eilers, 124 Or.

379. But, in the case of a subscription, the acts of

delivery and payment are not necessarily concur-

rent. Storage Co. v. Assessors, 56 N. J. L. 389. In

the instant case we have a subscription to an au-

thorized increase in capitalization ; a subscription

that in no wise differs from a subscription to an

original issue. It is always referred to as a sub-

scription. Stokes v. Continental Trust Co., 186 N".

Y. 285. As such, it was not necessary that cancel-

lation of the notes and the delivery of the stock be

concurrent acts to vest stock ownership in the

taxpayer.
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CONCLUSION

The decision of the Board should be reversed.

Respectfully,

Robert H. Jackson,

Assistant Attorney General.

Sewall Key,

John G. Remey,

Special Assistants to the Attorney General.
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Question Presented.

Did respondent derive taxable gain on account of the

exchange by her of promissory notes and accrued interest

for stock in the Chandis Securities Company, and if so,

was that gain derived during the year 1929?

Statutes Involved.

Revenue Act of 1928, c. 852, 45 Stat. 791

:

Sec. 42. Period in Which Items of Gross In-

come Included. The amount of all items of gross

income shall be included in the gross income for the

taxable year in which received by the taxpayer, unless,

under methods of accounting permitted under section

41, any such amounts are to be properly accounted for

as of a different period.

Sec. 112. Recognition of Gain or Loss.

(a) General Rule.—Upon the sale or exchange of

property the entire amount of the gain or loss, deter-

mined under section 111, shall be recognized, except

as hereinafter provided in this section.*********
(b) (3) Stock for Stock on Reorganization.

—No gain or loss shall be recognized if stock or

securities in a corporation a party to a reorganization

are, in pursuance of the plan of reorganization, ex-

changed solely for stock or securities in such cor-

poration or in another corporation a party to the

reorganization.*********
(b) (5) Transfer to Corporation Controlled

by Transferor.—No gain or loss shall be recognized

if property is transferred to a corporation by one

or more persons solely in exchange for stock or



securities in such corporation, and immediately after

the exchange such person or persons are in control

of the corporation ; but in the case of an exchange by

two or more persons this paragraph shall apply only

if the amount of the stock and securities received by

each is substantially in proportion to his interest in

the property prior to the exchange.

(i) Definition of Reorganization.— * * *

(1) The term "reorganization" means * * *

(C) a recapitalization, or (D) a mere change in iden-

tity, form, or place of organization, however effected.

(2) The term
u
a party to a reorganization" in-

cludes a corporation resulting from a reorganization

and includes both corporations in the case of an acqui-

sition by one corporation of at least a majority of the

voting stock and at least a majority of the total

number of shares of all other classes of stock of an-

other corporation.

(j) Definition of Control.—As used in this

section the term "control" means the ownership of

at least 80 per centum of the voting stock and at

least 80 per centum of the total number of shares of

all other classes of stock of the corporation.

Statement of Facts.

The facts found by the Board of Tax Appeals are as

follows [R. 53-58]

:

Harry Chandler, in 1916, incorporated the Chandis

Securities Company with a capital stock of 500 shares

(par value $1,000.00 a share), for which stock he trans-

ferred to it certain real and personal property. He trans-

ferred 200 of such shares to his wife, respondent herein,
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and 280 shares to his children. Later he transferred other

properties to the company for its promissory notes, which

he assigned to his wife and children, in approximately the

same proportion as their stockholdings. On December 31,

1923, the interest which had accrued on the notes

amounted to $702,049.61. On that day, the Chandis Se-

curities Company issued to the wife and children new

notes for the foregoing notes and accrued interest. The

accrued interest on the new notes amounted to $875,008.67

on December 31, 1929.

On October 14, 1929, the board of directors of the com-

pany passed a resolution, increasing its capital stock from

500 shares of the par value of $1,000.00' per share to

50,000 shares of the par value of $100.00 per share. On
December 18, 1929, the board of directors of the company

passed a resolution authorizing the company's officers to

apply to the Corporation Commissioner of the State of

California for permission to sell or issue 40,000 shares

of its capital stock at par to liquidate the indebtedness of

the company to its stockholders. The resolution con-

tained the following recitals and provisions [R. 55-56,

83-85] :

"Whereas, Chandis Securities Company is indebted

to the following named persons, to wit:

Marian Otis Chandler

Franceska C. Kirkpatrick

May C. Goodan

Helen Chandler

Philip Chandler

Ruth C. Williamson

Harrison G. Chandler

Constance Chandler

Norman Chandler
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in the aggregate principal sum of $2,640,598.21 all

of which is evidenced by several promissory notes

of this company held by said persons, dated Decem-

ber 31st, 1923, due on or before the 31st day of

December 1928, which notes bear interest at the rate

of 5% per annum, compounded annually, on which

no part of said principal or accrued interest has been

paid, and

"Whereas, the aforesaid persons have expressed

their willingness and have offered to accept stock in

this corporation at full par value thereof in full or

part payment of their respective notes together with

interest thereon,

"Now, Therefore, be it resolved that, subject to the

approval of the Commissioner of Corporations of the

State of California, this corporation issue to any

and/or all of the aforesaid persons in liquidation

and payment of all or part of the indebtedness as

aforesaid, together with interest thereon accrued to

the time of the issuance, fully paid stock in this cor-

poration at its par value for the amount of the in-

debtedness so liquidated and paid, and that this cor-

poration take and receive from the persons aforesaid

a cancellation and satisfaction of said notes to the ex-

tent that stock may be so issued to the respective

holders thereof.

"And Be It Further Resolved, That the President

and Secretary of this Corporation be and they are

hereby, authorized and empowered to make applica-

tion to the Commissioner of Corporations of the State

of California, for a permit to sell and/or issue to

and/or among the foregoing persons only, and none

other, forty thousand shares of the capital stock of

this corporation, at par, either,



(a) For cash, lawful money of the U. S., and/or

(b) Such amount thereof as may be necessary to

pay, liquidate and discharge not to exceed the amount

of the indebtedness to said persons, hereinbefore re-

ferred to, for principal and/or interest accrued on

said notes to the time when said stock may be issued."

On December 20, 1929, the company filed such applica-

tion, which was granted on December 26, 1929. The per-

mit contained the following provision [R. 57, 111-112] :

"1. To issue to any or all of the persons named

in its application filed on the 20th day of December,

1929, an aggregate of not to exceed 35,156 shares of

its capital stock as consideration for the cancellation

of the indebtedness of applicant to them, described in

said application; $100.00 of such indebtedness to be

cancelled upon the issuance of each of said shares."

By its terms the permit expired December 26, 1931.

On January 2, 1930, the respondent and the children

surrendered their notes in exchange for the stock certifi-

cates issued by the company that day, and the notes there-

upon were canceled. The certificates were actually de-

livered in May, 1930. The canceled notes each bear on

the face a receipt signed by the respective former holder

as follows [R. 57] : "January 2, 1930. The receipt of

capital stock of Chandis Securities Company in full settle-

ment of principal and accrued interest to December 31,

1929 is hereby acknowledged."
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From 1924 to 1929, the company accrued interest on the

above described notes at five per cent per annum and de-

ducted such interest on its income tax returns. The com-

pany kept its books and made its income tax returns on

the accrual basis, while the taxpayer and the children kept

their books and filed their returns on the cash receipts

and disbursements basis. The individuals did not report

any interest received in connection with the above notes.

The notes in question were in the custody of Horace

Downing, secretary of the company, throughout the year

1929. The balance sheet of the company on December

31, 1929, lists the notes of the taxpayer among its liabili-

ties. The books of the company contain appropriate en-

tries to show that the transactions were consummated in

1930. It was stipulated that the value of the stock of the

company was $60.00 per share at any time material to this

proceeding.

The Commissioner urged that respondent derived a tax-

able gain on account of the exchange by respondent of her

notes and accrued interest thereon for stock of the

Chandis Securities Company based upon the fair market

value of the stock so received by respondent. The Com-

missioner contended that this exchange was consummated

during the year 1929, and the respondent contended it was

consummated during the year 1930. Respondent con-

tended that the exchange was a tax-free exchange within

the meaning of Section 112 (b) (3) and (5) of the Reve-

nue Act of 1928.
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Summary of Argument.

Although the record [pages 67 to 73] discloses thirty-

six separate assignments of error, no specifications of

error relied upon are set out in petitioner's brief as re-

quired by Rule 24 (2) (b) of this Court. The contents of

petitioner's brief would indicate that the assignments con-

tained in the record, except those relating to the year of

the receipt of the stock by taxpayers, are waived.

An agreement, if there be any, to subscribe for stock

does not create taxable gain. The approval, on Decem-

ber 26, 1929, of the Corporation Commissioner of the

State of California did not consummate an exchange by

respondent of her notes for stock. The Chandis Securi-

ties Company could not legally issue the stock authorized

by the permit until it had received payment therefor by

cancellation of the debts. If we are not here dealing with

a "sale of stock," then the question resolves itself into

merely an academic question, because the Commissioner's

proposed tax liability is based solely upon a sale of stock

for notes and accrued interest. The cases cited by peti-

tioner relating to the liability of subscribers to corporate

stock and relating to the availability of funds have no

application to the case at bar. The resolution of the

board of directors of Chandis Securities Company defi-

nitely shows that the stock was not to be issued until the

stockholders had surrendered their notes for cancellation.

The finding of the Board of Tax Appeals that the notes

were canceled and the transaction consummated in 1930

is conclusive upon this Court.
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ARGUMENT.

There were two questions presented to the Board,

namely : ( 1 ) did the exchange by the stockholders of

Chandis Securities Company of notes and accrued inter-

est thereon for new stock constitute a tax-free exchange

within the meaning of Section 112 (b) (3) and (5) of

the Revenue Act of 1928; and (2) was the exchange con-

summated during the year 1929?

The Board found as a fact that "'On January 2, 1930

the petitioners surrendered their notes in exchange for the

stock certificates issued by the company that day and the

notes thereupon were cancelled." The Board then held

that the exchange was not made in 1929 but in 1930 and

therefore deemed it unnecessary to determine whether the

exchange was tax-free since the deficiency proposed was

for the year 1929.

The petitioner does not contend that there is no evidence

to support the foregoing finding of the Board, hence, it

would appear that under the established rule of law this

Honorable Court would not disturb the Board's finding.

The finding made by the Board is abundantly supported

by undisputed evidence. The undisputed facts showing

that the transactions were consummated after the close of

the year 1929, are substantially as follows:

1. The interest for which the stock was received rep-

resented interest to and including December 31, 1929.

[Stip. paragraphs 9 and 12, R. 77 to 80.]

2. The balance sheets of the Chandis Securities Com-

pany for December 31, 1929, reflected the notes and inter-

est payable [Exhibit 3, R. 222] ; the journal entries of the

Chandis Securities Company disclosed that the transac-
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tions were consummated in 1930. [Exhibit 4, R. 223 to

231.]

3. The notes of respondent and the other noteholders

were canceled and surrendered on January 2, 1930 and

each note had the following typewritten language written

diagonally across its face under which the signature of

each noteholder appears:

"January 2, 1930

The receipt of capital stock of Chandis Se-

curities Company in full settlement of prin-

cipal AND ACCRUED INTEREST TO DECEMBER 31,

1929 IS HEREBY ACKOWLEDGED." [R. 164 to 204.]

4. The stock certificates which were given for the

notes and interest bear dates subsequent to December 31,

1929, and the notations on the stubs show that the certifi-

cates were not received by respondent and the other note-

holders until a date subsequent to January 2, 1930. [R.

230 to 250.]

5. Mr. Downing, Secretary of the Chandis Securities

Company, testified that the notes held by respondent and

the other noteholders were cancelled on January 2, 1930,

and that in his presence respondent and the other note-

holders signed his or her notes on January 2, 1930. [R.

119, 120, 121, 122, 128.]

The ingenious attempt of petitioner to have this Court,

in the absence of proper specifications of error, treat the

factual questions as legal issues is not supported by either

facts, logic or law. Counsel for petitioner would have

this Court ignore, without proper specifications of error,

the positive and ultimate findings made by the Board.

This Court has ruled under such circumstances that it will
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not disturb the findings of the Board (Winnett v. Helver-

ing, Commissioner of Internal Revenue (C. C. A. 9), 68

F. (2d) 614; Tricon v. Helvering, 68 F. (2d) 280), but

irrespective of whether petitioner's brief complies with the

rules of this Court, the decision of the Board of Tax Ap-

peals should be sustained.

This Court on numerous occasions has held that it will

not disturb the findings of the Board if supported by evi-

dence and that in no event will this Court disturb these

findings except upon proper assignments disclosing errors

of law in the conduct of the lower tribunal. Inasmuch as

the issue decided by the Board was a question of fact and

inasmuch as the Board made findings thereon (which find-

ings are abundantly supported by facts) the decision of

the Board should be sustained. (Holmby Corporation v.

Commissioner of Internal Revenue, 81 F. (2d) 1019;

Belridge Oil Co. v. Helvering, 69 F. (2d) 432; Burnet v.

Leininger, 285 U. S. 136, 138; Phillips v. Commissioner,

283 U. S. 589, 600; Commissioner v. Bank of California

(C. C. A. 9), 80 F. (2d) 389, 390; Commissioner v. El-

dridge (C. C. A. 9), 79 F. (2d) 629, 630; Commissioner

v. Gerard (C. C. A. 9), 75 F. (2d) 542, 544.)

None of the cases cited by the petitioner have any bear-

ing upon the issue in this case. It is elementary that a

contract to subscribe for stock does not result in income to

a taxpayer. A contract to subscribe is merely a contract

to make an investment. A gain from capital is realized

only upon a sale or exchange of capital. Petitioner's

argument is based upon a misconception of law. Peti-

tioner, in his brief, states, "we are here dealing with a

subscription for stock and not a sale of stock." If we

are not concerned with a sale or exchange, then it is quite
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evident that in no event would the respondent be liable

for the deficiency in controversy.

The obligation of the Chandis Securities Company to

pay the principal of the notes to respondent was repre-

sented by the promissory note; likewise, the obligation of

Chandis Securities Company to pay the interest was evi-

denced by the note. In short, both obligations arose out

of the same transaction and are one and the same. They

cannot be separated. Even though they could be sepa-

rated, the taxpayer is not subject to tax on interest until

received. Petitioner, in his brief, cites Regulations 74 as

sustaining his contention that respondent constructively re-

ceived, during the year 1929, the new stock of the Chandis

Securities Company. A reading of this regulation clearly

discloses that it was never intended to apply to the circum-

stances in the case at bar. The Regulations were intended

to apply only when "income which is credited to the ac-

count of or set apart for a taxpayer and which may be

drawn upon by him at any time, * * * although not

then actually reduced to possession.
,, The Regulations

also specifically state that, "To constitute receipt in such a

case the income must be credited or set apart to the tax-

payer without any substantial limitation or restriction as

to the time or manner of payment or condition upon which

payment is to be made, and must be made available to him

so that it may be drawn at any time, and its receipt

brought within his own control and disposition." There

is certainly no evidence to support the laborious conten-

tion of petitioner that any income was credited or set

apart to this taxpayer (respondent).

The Regulations also contemplate that stock issued by

a corporation, to be taxable in, the hands of stockholders,
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must be received or at least made available to the stock-

holders. The Regulations specifically provide that, "Where

a corporation contingently credits its employees with bonus

stock, but the stock is not available to such employees until

some future date, the mere crediting on the books of the

corporation does not constitute receipt. " Consequently, by

no stretch of the imagination can the Regulations referred

to by petitioner be made to apply to the circumstances in

the case at bar.

We respectfully urge upon this Court that taxing

statutes are concerned with realities and that a taxpayer

becomes subject to tax only if he or she has received in-

come. Section 42 of the Revenue Act of 1928 specifically

requires that only amounts of income received shall be

included in the return as part of the taxpayer's gross in-

come. There is nothing in the record which in any way

supports petitioner's theory that respondent received tax-

able income during the year 1929.

Petitioner, in his brief, relies mainly upon the resolu-

tion of the board of directors of Chandis Securities Com-

pany passed on December 18, 1929. Petitioner would

have this Court believe that the transaction was completed

for federal tax purposes at the time the Corporation Com-

missioner of the State of California issued his permit pur-

suant to the application of Chandis Securities Company.

Petitioner has overlooked that part of the resolution

which definitely expresses the intent of the stockholders

and the corporation with respect to the consummation of

the deal. The resolution, among other things, states [R.

84]:

"Now, Therefore, be it resolved that, subject to

the approval of the Commissioner of Corporations
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of the State of California, this corporation issue to

any and/or all of the aforesaid persons in liquidation

and payment of all or part of the indebtedness as

aforesaid, together with interest thereon accrued to

the time of the issuance, fully paid stock in this cor-

poration at its par value for the amount of the in-

debtedness so liquidated and paid, and that this cor-

poration take and receive from the persons aforesaid

a cancellation and satisfaction of said notes to the ex-

tent that stock may be so issued to the respective

holders thereof" (Italics supplied.)

The italicized portion of the resolution definitely indi-

cates that the corporation was to receive from the note-

holders the cancellation and satisfaction of their notes be-

fore any stock was to be issued. This fact alone very

definitely supports the finding of the Board that the

transaction was consummated subsequent to the year 1929

and on January 2, 1930. The new stock could not have

been legally issued during the year 1929. To have issued

the new stock prior to the date the notes were canceled

would have been at variance with the application of the

Chandis Securities Company and also would have been a

violation of the permit granted by the Corporation Com-

missioner of the State of California. The directors and

officers, if they had issued the stock prior to the time the

notes were canceled, would have violated the provisions of

the Corporate Securities Act and would have subjected

themselves to criminal prosecution. See Act 3814, Cali-

fornia General Laws 1931, Section 18, which reads as

follows

:

"Violation of act by officers, etc. Every officer,

agent, or employee of any company and every other

person, who knowingly authorizes, directs, or aids in
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the issue or sale of, or issues or executes, or sells, or

causes or assists in causing to be issued, executed, or

sold, any security, in nonconformity with a permit of

the commissioner then in effect authorizing such

issue, or contrary to the provisions of this act, or of

the constitution of this state, * * * is guilty of a

public offense and shall be punished by imprisonment

in the state prison not exceeding five years, or in a

county jail not exceeding two years, or by a fine not

exceeding five thousand dollars, or by both such fine

and imprisonment/'

One of the oldest presumptions known in the law is that

a citizen is presumed to comply with the laws; in other

words, it is presumed, until the contrary is proven, that a

corporation complies with the law. The petitioner in the

case at bar, without any evidence to support him, would

have this Court disregard this presumption, ignore the un-

disputed evidence, and hold that the corporation issued its

stock contrary to the laws of the State of California.

Attention is also called to Section 298 of the Civil Code

of California which provides as follows:

"Payment of consideration for shares. No shares

of stock, with or without par value, shall be issued

. except in consideration of money paid, labor done, or

services actually rendered, debts or securities can-

celed, or tangible or intangible property, actually re-

ceived by the issuing corporation, or amounts trans-

ferred from surplus to stated capital upon the issu-

ance of shares as a dividend."

Under the provisions of the Code just quoted the can-

cellation of an indebtedness is a very important matter.

It is not ministerial as the petitioner would endeavor to

have this Court believe. The Legislature took great care
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in providing that no stock should be issued until the in-

debtedness was canceled. It is, therefore, absurd for the

petitioner to contend, under the circumstances, that the

requirements of the Statutes of the State of California

are merely ministerial in their nature. Certainly, the

California Legislature intended them to be very positive

requirements.

The California Statutes make every issue of stock void

(not voidable) which is issued without a permit or in nom

conformity with the provisions of the application. Atten-

tion is called to Section 16 of the Corporate Securities

Act which reads as follows

:

"Every security issued by any company, without

a permit of the commissioner authorizing the same

then in effect, shall be void, and every security issued

by any company with the authorization of the commis-

sioner but which has been sold or issued in noncon-

formity with the provisions, if any, contained in the

permit authorizing the issuance or sale of such se-

curity shall be void."

The Board's finding is supported by evidence which con-

clusively shows that the notes were not canceled until

January 2, 1930. Until they were canceled no considera-

tion had passed from the noteholders to the corporation.

The application of the Chandis Securities Company to the

Corporation Commissioner of the State of California

states, among other things, that

"Said stock to be issued,

(a) Either for cash so as to net said corporation

the full par value thereof, or

(b) Such portion thereof as shall be necessary to

pay, liquidate and discharge not to exceed the aggre-
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gate amount of the indebtedness of this corporation

to said persons, which indebtedness is evidenced by

promissory notes held by said persons as set forth

in the schedule hereunto annexed marked Exhibit

'E' and made a part hereof and which indebtedness is

for principal and interest on said promissory notes."

[R. 88.]

The permit granted by the Corporation Commissioner

was dated December 26, 1929, and it stated, among othe.

things, that the

"Chandis Securities Company, a California corpora-

tion, is hereby authorized to sell and issue its securi-

ties as hereinafter set forth:

1. To issue to any or all of the persons named in

its application filed on the 20th day of December,

1929, an aggregate of not to exceed 35,156 shares of

its capital stock as consideration for the cancellation

of the indebtedness of applicant to them, described in

said application; $100.00 of such indebtedness to be

cancelled upon the issuance of each of said shares.

2. To sell and issue to any or all of the persons

named in its application filed on the 20th day of

December, 1929, an aggregate of not to exceed 4,844

shares of its capital stock, at par, for cash, lawful

money of the United States, for the uses and purposes

recited in its application, and so as to net applicant

the full amount of the selling price thereof." [R.

111-112.] (Italics supplied.)

Attention is respectfully called to the language of para-

graph 1 of the permit which stated that the stock was to

be issued as "consideration for the cancellation of the in-

debtedness" described in said application and the indebted-

nesr was "to be cancelled upon the issuance of each of said
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shares." The Chandis Securities Company was powerless

to cancel the indebtedness; the power to cancel the indebt-

edness remained at all times in the noteholders. Until

they canceled their notes and the indebtedness was "can-

celled," as authorized by the permit, the Chandis Securi-

ties Company could not issue the new stock without vio-

lating the Corporate Securities Act.

Petitioner, in support of his contentions, cited the case

of Pacific National Bank v. Eaton, 141 U. S. 227. An
analysis of this case shows that it does not support peti-

tioner's contention but in fact supports the contention of

respondent. The Supreme Court in this case stated that

"The fact that a person who takes and pays for stock in a

bank did not call for and take his certificate of stock does

not make any difference as to his status as a stockholder."

It cannot reasonably be contended that respondent and the

other stockholders of Chandis Securities Company paid

for their stock during the year 1929.

The petitioner also cites the case of Western Pacific

Paper Company, Inc., Respondent, v. Hollywood Topics,

Inc., Defendants, 113 Cal. App. 305. This case merely

held that in an action to recover on stockholders' liability,

where defendant subscribed and paid for all but two

shares of the stock of the corporation, and as secretary

had it within her power to complete the contemplated

transfer of part of the shares to the other officers by sign-

ing the certificates and making the appropriate entries in

the books of the corporation, but failed to do so before

departing for a foreign country, and plaintiff's claim was

based upon goods sold to the corporation while defend-

ant was out of the country, she could not shift the re-

sponsibility to others by a denial of her ownership of the
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stock originally subscribed for by her. These and other

cases relied upon by the respondent are cases where

equitable principles have been applied to protect creditors

against the claims of people who had held themselves out

to be stockholders or who had actually subscribed for

stock. These cases, it is respectfully submitted, have ab-

solutely no bearing upon the issues involved in this case.

The statute by its expressed provisions imposes liabili-

ties on gains received during the taxable year. A tax-

payer does not receive taxable income merely because he

enters into a contract for the sale of goods or property.

A gain is realized only when the transaction is closed and

the contracting party, the taxpayer, receives either prop-

erty or cash in excess of the cost of the property he trans-

ferred. The petitioner states in his brief, "The stock-

holders had obligated themselves to deliver the notes for

cancellation; the date of the actual cancellation is im-

material. " This statement is not a fair statement of the

resolution upon which the petitioner relies.

Petitioner, in his brief, states: "It was wholly within

their power to complete the transaction contemplated un-

der the corporation resolution by issuing the stock, can-

celing the notes, and by making appropriate entries to

show ownership of the stock in themselves. Having

failed to do that which they could have done, they may

not shift the incidence of ownership to a later year. * * *

Nor should the taxpayer be permitted, through failure or

refusal to accept income, to select the year in which to

report it."

The quoted statements present a very strange and

un-American philosophy. Taxpayers, under the statutes,

are not compelled to sell their property; they are not com-
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pelled to take income in a year that the Commissioner of

Internal Revenue would like to have it taxed. The record

does not sustain the petitioner in his assertion that the tax-

payers refused to accept income. This is a very unfair

and unwarranted statement on the part of petitioner. The

record shows very definitely that the proceedings of the

Chandis Securities Company and the stockholders were

conducted with dispatch. The resolution of the board of

directors was passed on December 18, 1929, the applica-

tion for permit to the Corporation Commissioner was sub-

scribed and sworn to before a notary public on the 18th

day of December, 1929; and the Corporation Commis-

sioner issued his permit on December 26, 1929. There

remained only four days to consummate the transaction

during the year 1929. This Court will take judicial notice

of the fact that these four days constitute part of a week

which is generally devoted to holiday festivities, but even

though they could be considered as full business days it

is not fair to assume that the taxpayer and other note-

holders of Chandis Securities Company and the corpora-

tion were deliberately attempting to avoid the incidence of

income tax by not consummating the deal during that year.

In short, when the evidence is fairly considered, there is no

reasonable justification for the inference that respondent

and the other taxpayers refused to accept income during

the year 1929. They, as stockholders owning all but 20

shares of Chandis Securities Company, knew that they

were getting only shares of stock in place of notes. They

knew that they were not realizing any gain but that they

were merely converting capital represented by notes for

capital in the nature of stock certificates.

However, even though the taxpayers had deliberately

delayed (which they had not) canceling and exchanging
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their notes for their stock, they could not legally be held

to have received taxable gain during the year 1929. Cer-

tainly there could have been no advantage to respondent

and the other stockholders of Chandis Securities Company

in having the transaction consummated in 1930 instead of

1929. Capital gain for both years was taxed at the

same rate, to wit, 12^ per cent (see Section 101 Revenue

Act of 1928). It is recognized that a stock certificate

constitutes evidence of ownership of stock in a corpora-

tion and under certain circumstances possession is not

essential to the ownership thereof. Nevertheless, the date

of issuance of a stock certificate does constitute evidence

as to when the interest in the corporation was acquired.

However, we are concerned in the instant case with a

provision of the statute which levies taxes on income

"received/' The findings of the Board, supported by

abundant evidence, are conclusive that the notes and accrued

interest thereon were exchanged and the stock certificates

received in the year 1930. The notes show they were

canceled on January 2, 1930 [R. 162-203], and that the

stock was subsequently received. This is also supported

by the uncontradicted evidence of Horace E. Downing.

Counsel for petitioner infers that respondent derived

taxable income on account of the exchange of her notes

and interest for stock. This exchange was a tax-free

exchange.

Prior to the transactions herein referred to respondent

and the other noteholders owned all, except 20 shares, of

the capital stock of Chandis Securities Company. They

also held notes of Chandis Securities Company on which

interest had accrued and had not been paid. The Chandis

Securities Company recapitalized by increasing its num-
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ber of shares of stock, reducing the par value per share

and increasing the aggregate par value of its stock. A
portion of the new stock was issued to the stockholders for

their old stock and a portion of the new stock was issued

for the principal and interest on the notes. Interest had

accrued on the notes up to December 31, 1923 in the total

sum of $702,049.61 at which time new notes were given

for principal and interest. The interest that accrued on

the notes from January 1, 1924 to and including December

31, 1929 amounted to the total sum of $875,008.67. The

same individuals who owned the stock prior to the re-

organization were the stockholders after the reorganiza-

tion. The stock given for the notes and interest was issued

to respondent and the other taxpayers in the same propor-

tions as they had theretofore owned the notes and immedi-

ately after the reorganization they owned more than 80%

of all the stock of the Chandis Securities Company.

It has been the policy of Congress, as expressed in

several successive revenue acts, to except from the opera-

tion of the general provisions of the Acts certain gains

or losses, and the taxing of such gains or the allowance

of such losses has merely been deferred. Section 112 of

the Revenue Act of 1928 contains the provisions for the

recognition or non-recognition of gains or losses. Sub-

division 5 of this section specifically provides as follows:

"Transfer to Corporation Controlled by

Transferor.—No gain or loss shall be recognized if

property is transferred to a corporation by one or

more persons solely in exchange for stock or securi-
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ties in such corporation, and immediately after the

exchange such person or persons are in control of the

corporation; but in the case of an exchange by two or

more persons this paragraph shall apply only if the

amount of the stock and securities received by each

is substantially in proportion to his interest in the

property prior to the exchange."

Since respondent and the other stockholders transferred

the principal and interest represented by their notes to

the Chandis Securities Company "solely in exchange for

stock * * *, and immediately after the exchange,"

owned at least 80% of its stock, they derived no taxable

gain. The transaction comes definitely within the pro-

visions of the quoted section. Indeed, it is most respect-

fully submitted that there is no justifiable reason for dis-

pute. The statute is very clear and it is inconceivable

that it would have any application if it did not apply to

the undisputed facts herein presented. Respondent and

the other stockholders transferred their notes and interest

solely for stock and therefore "no gain or loss shall be

recognized." The stock was issued to respondent and the

other stockholders in the same proportion as they had

theretofore owned the notes and interest accrued thereon

and immediately after the exchange they owned at least

80% of the stock of the Chandis Securities Company. The

exchange, therefore, comes squarely within the spirit as

well as within the letter of the law.

The deficiency proposed by the petitioner was based upon

the assumption that notes and accrued interest were not
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property within the meaning of the statute. The Supreme

Court of the United States has held that there is nothing

in the Revenue Acts to suggest that the word "property"

was used in any restricted sense. {Lynch v. Alworth-

Stephens Co., 267 U. S. 364, 45 Sup. Ct. 274.) This

Honorable Court in the case of Halliburton v. Commis-

sioner, 78 F. (2d) 265, held that "money" was property

within the meaning of the Act. Therefore, it is quite

evident that the notes held by respondent and her children

constituted property within the meaning of the foregoing

section.

It is quite difficult to conceive of a reason for making a

distinction between the interest and the principal of the

notes It is generally recognized that the interest ac-

crued on a note is as much a part of the obligation, as

much a part of the note, as the principal itself. Section

1084 of the Civil Code of California states:

"The transfer of a thing transfers also all its inci-

dents, unless expressly excepted; * * *."

The obligation of the Chandis Securities Company to pay

interest is as much a part of the notes as is its obligation

to pay the principal of the notes.

A note is merely evidence of an obligation to pay a

certain sum of money and interest; likewise, a bond is a

similar obligation. The word "property" is used in sub-

divisions (b) (1), (b) (4), (b) (5) of Section 112. It is

also used in subdivisions (c), (d), (e) and (f) of Section

112 It is also used very many times in Section 113. It is
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respectfully urged that Congress used the word "property"

in the sense it is commonly understood, which, of course,

would include all kinds. Notes have been considered prop-

erty since time immemorial.

In any event respondent and the other stockholders of

Chandis Securities Company did not receive taxable in-

come merely because they exchanged their notes for new

stock in the Chandis Securities Company, They were no

richer after the exchange than before. They merely held

a different class of property, and in fact Chandis Securi-

ties Company merely recapitalized by increasing its issued

stock for which it received from its own stockholders the

cancellation of its indebtedness. Section 112 (i) of the

Revenue Act of 1928 defines a reorganization as meaning,

among other things, "C) a recapitalization, or (D) a

mere change in identity, form, or place, or organization,

however effected." These provisions of the statute must

be given some effect and when applied to the circumstances

in the case at bar it is plainly evident that these taxpayers

did not derive taxable gain on account of the exchange

by them of their notes and interest for stock in the

Chandis Securities Company.

The Commissioner in the cases of Daniel H. Burnham,

Petitioner, v. Commissioner of Internal Revenue, Respond-

ent, and Hubert Burnham, Petitioner, v. Commissioner of

Internal Revenue, Respondent, 33 B. T. A
,
(unre-

ported to date), promulated October 3, 1935, took the posi-

tion that respondent is now taking. The facts in these

cases are almost identical with the facts in the case at bar.
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The petitioners in these cases owned practically all of the

stock of the Courts Building Corporation. They and their

wives owned unsecured promissory notes of the corpora-

tion. Refinancing became necessary and in 1929 the corpo-

ration was recapitalized. The holders of the promissory

notes exchanged notes and their rights to accrued interest

for new stock of the corporation in pursuance of the plan

of reorganization. The Board of Tax Appeals held that

petitioners in these cases did not derive taxable income.

The Board held that the transaction came within the pro-

visions of Section 112 (b) (3) of the Revenue Act of

1928 which provides as follows:

"No gain or loss shall be recognized if stock or

securities in a corporation a party to a reorganiza-

tion are, in pursuance of the plan of reorganization,

exchanged solely for stock or securities in such cor-

poration or in another corporation a party to the

reorganization."

It seems strange that the Commissioner of Internal

Revenue in the Burnkam cases would contend that the

transaction was a tax-free exchange and before this Court

take the position that respondent derived taxable income.

Of course, in the cases heretofore quoted the Commis-

sioner was endeavoring to disallow a loss whereas in the

case at bar he is endeavoring to establish a gain for the

purpose of proposing a tax

!

In view of the foregoing and particularly in view of the

fact that the Board of Tax Appeals, after hearing the

testimony of witnesses and weighing the evidence, found
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as a fact that the respondent and the other stockholders

of Chandis Securities Company on January 2, 1930 sur-

rendered and canceled their notes in exchange for the

stock certificates, the decision of the Board of Tax Appeals

should be sustained.

Respectfully submitted,

A. Calder Mackay,

Attorney for Respondent,

1104 Pacific Mutual Building,

Los Angeles, California.

Thomas R. Dempsey,

1104 Pacific Mutual Building,

Los Angeles, California.

John T. Riley,

Title Insurance Building,

Los Angeles, California.

Of Counsel for Respondent.












